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Supreme Court of the District of Columbia 


Stromberg-Carlson Telephone Manufac- 
turing Company, a Corporation, Plaintiff, 

vs. 

Charles McK. Saltzman, Ira E. Robin- 
son, Eugene O. Sykes, Harold A. La- 
fount and William D. L. Starbuck, as 
the Federal Radio Commission, defend¬ 
ants. 


In Equity, No. 51325 


United States of America, District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

i 

1 In the Supreme Court of the District of Columbia 

! 

Stromberg-Carlson Telephone Manufac- ' 
turing Company, a Corporation, Plaintiff, 

versus \ 

Charles McK. Saltzman, Ira E. Robinson, ► In Equity No. 51325 
Eugene O. Sykes, Harold A. Lafount and 
William D. L. Starbuck, as the Federal 
Radio Commission, Defendants 


Bill of complaint for injunction 
Filed April 24, 1030 

I 

i 

To the honorable Judges of the Supreme Court of the District of 
Columbia •* 

Part I 


PARTIES 


, I 

The Stromberg-Carlson Telephone Manufacturing Company 
brings this bill of complaint against Charles McK. Saltzman, Ira E. 
Robinson, Eugene O. Sykes, Harold A. Lafount, and William D. L. 
Starbuck, as the Federal Radio Commission, and says:! 

1. The plaintiff is a corporation organized under the laws of the 
State of New York, with its principal place of business at Rochester, 
in that State. It is engaged in the manufacture and sale of appa¬ 
ratus for telephone communication, such as transmitters, telephone 
receivers, switchboards, and similar devices and in the manufacture 
and sale of high-quality radio-receiving sets and accessories for the 
reception of broadcast programs. It is engaged in research, experi¬ 
mentation, and development in connection with its manufacturing 
business. It owns and operates a radio broadcasting station situ- 
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ated near Rochester, known by the call signal WHAM. The plain¬ 
tiff has been engaged in the manufacture and development of tele¬ 
phone apparatus since 1895, in the manufacture and development of 
radio apparatus since 1910, and in the operation of its radio broad¬ 
casting station since 1927. 

2. The defendants individually are members of the Federal Radio 

Commission, the radio licensing authority provided for by 

2 the act approved February 23, 1927, as amended by the acts 
approved March 28, 1928, March 4, 1929, and December 18, 

1929. (44 Stat. 1162, as amended by 45 Stat. 373. 45 Stat. 1559 and 

— Stat. —.) The defendants jointly constitute the Federal Radio 
Commission and are charged with the exercise of the powers and 
duties given that body by law. 

Part II 

STATEMENT 

3. A. History of radio station WHAM .—Radio broadcasting sta¬ 
tion WHAM commenced operating at Rochester, New York, on 
July 5, 1922, under the terms of a license issued by the Secretary of 
Commerce of the United States (under the provisions of the act 
approved August 13, 1912 (37 Stat. 302), which has since been re¬ 
pealed) and has been in continuous operation since that time. It 
was jointly owned and operated by two Rochester newspapers, the 
Democrat and Chronicle and the Times-Union, until February 1, 
1927, when plaintiff acquired it. The output power of the station 
(the electrical power which it was authorized to introduce into the 
aerial radiating system for the purpose of the transmission of radio 
waves) was 100 watts from the time of establishment until Septem¬ 
ber 1, 1927, when, by authority of the Federal Radio Commission, 
plaintiff reconstructed the station and commenced the use of 5,000 
watts of power. From the time of the establishment of the station 
until December 1, 1927, it used a frequency of 1,080 kilocycles. 
From then until the general reallocation of November 11. 1928 
(infra) it used a frequency of 1,070 kilocycles and from then until 
now it has used the frequency of 1,150 kilocycles. 

(Radio waves are propagated by antenna wires only when there is 
introduced into those wires an electrical current of high—i. e. 
radio—frequency. The direction of flow of the current is made to 
change back and forth at a high rate, and this rate of alternation, 
expressed in kilocycles, thousands of cycles per second, is the fre¬ 
quency of transmission. Radio receiving sets by the process of ad¬ 
justment called tuning are placed into frequency resonance with 
the transmitting station for the purpose of reception. Broad- 

3 casting stations are assigned frequencies at ten-kilocycle in¬ 
tervals from 550 to 1,500 kilocycles. Hence it is convenient 

to refer figuratively to these station frequencies as broadcasting 
channels.) 

The location of the station was at the Eastman School of Music 
Building in Rochester until the power increase of September 1,1927, 
when the plaintiff purchased an eleven-acre tract in Victor Township, 
Ontario County, New York, approximately fifteen miles from the 
center of Rochester and erected its transmitting station there. 
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4. Prior to November 11,1928, the assignment of radio broadcast¬ 
ing station frequencies was not systematic; there was an inequitable 
distribution of assignments among the various States, with a con¬ 
centration of stations in large cities and in the eastern and north- 
central portions of the country, and the entire range of' broadcast 
frequencies was affected by interference due to insufficient separa¬ 
tion between stations both "geographically and in frequency. 

On August 30, 1928, the commission (as we shall hereaiter desig¬ 
nate the Federal Radio Commission) enacted a regulation known 
as General Order 40. By this order the commission classified the 
96 channels available for broadcasting into “ cleared channels,” “ re¬ 
gional channels,” and “local channels.” 40 of these channels, of 
which 1,150 kilocycles is one, were set aside as “ clear,” the commis¬ 
sion providing that such frequencies be set aside for the exclusive 
use, at night, of but one station in order that such clear channel 
station might be able to give full service, without interference, to 
the extreme limits of its service area. 

By the terms of General Order 40, the frequency of 1,150 kilocycles 
was designated a clear channel for use by a station in the first zone 
(established by section 2 of the radio act of 1927, 44 Stat. 1163), of 
which zone the State of New York is a part. 

By a renewal of license effective November 11,1928, at Which time 
the assignment of about 90% of the broadcasting stations of the 
United States were rearranged and systematized according 
4 to the plan of General Order 40, the plaintiff’s station was 
assigned the frequency of 1,150 kilocycles, with 5,000 watts 
of power, the frequency to be used at night exclusively by the plain¬ 
tiff’s station. 

During the hours of daylight only, by the terms of this allocation 
of November 11, 1928, a station known by the call signal KGDM, 
at Stockton, California, over 2,300 miles from Rochester and with 
a power of only 50 watts, was permitted to operate upon the plain¬ 
tiff’s frequency, but on February 14, 1929, this station was removed 
therefrom and plaintiff’s station has since had the exclusive use, 
day and night, of the channel 1,150 kilocycles. 

Even prior to November 11,1928, no station closer than California 
has occupied the plaintiff’s channel, nor any station with power in 
excess of 500 watts. 


5. B. Present status of station WHAM .—The daytime service 
area of a radio broadcasting station for physical reasons is less than 

that at night. _ 

By day, the plaintiff’s radio station WHAM renders satisfactory 
service to an area within an average radius of 150 miles of Roches¬ 
ter, containing a land area of about 37,277 square miles and a popu¬ 
lation of about 3,797,000 persons. i 

By night, this station renders satisfactory service to an area within 
an average radius of 350 miles of Rochester containing a land area 
of 211,917 square miles and a population of about 41,703,544 persons. 
A large proportion of these persons rely upon WHAM exclusively 
fo r hi gh-grade radio broadcasting service. i 

WHAM renders this service approximately 16 hours per day. 
Forty per cent of the programs given are originated by the “blue 
network ” of the National Broadcasting Company, for the delivery 
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of whose programs WHAM is the only northern s tati on between 
Springfield, Massachusetts, and Detroit, Michigan. WHAM is the 
only station not operated by the National Broadcasting Com- 

5 panv which originates programs for distribution by that 
agency. Sixty per cent of t he programs of the station are 

originated by it. For this purpose WHAM has unique advantages. 
The city of Rochester is a musical center and its musical organiza¬ 
tions, such as the Eastman School of Music, the University of 
Rochester, the Rochester Little Symphony Orchestra, the Eastman 
Theatre, the Rochester Civic Orchestra, the Rochester Philharmonic 
Orchestra, numerous choral organizations, and the Kilbourn Hall 
organ programs are operated in close cooperation with WHAM and 
their renditions frequently broadcast by it. 

6. The equipment of WHAM comprises one of the most modem 
and efficient installations in the world. The station was erected at 
a cost of approximately $200,000.00. The station uses seven studios 
and has available and wired approximately ten additional pick-up 
poin ts. 

7. WHAM has developed an extensive listening public through¬ 
out the area above described and enjoys a good will which can not 
be measured in monetary units. The operating expense of the sta¬ 
tion is approximately $250,000 per year. Since September 1, 1927, 
in the development of this good will, the plaintiff has incurred an 
operating loss of about ninety-five thousand dollars. 

8. In order to provide a portion of the operating expense and 
secure a certain amount of suitable program material, the plaintiff 
transmits from WHAM 44 sponsored programs ” supplied by the 
National Broadcasting Company for which the plaintiff receives 
a compensation of $25 per hour for daytime programs and $50 per 
hour for evening programs. The National Broadcasting Company 
is not under contract to deliver these programs, but does so rrom 
day to day because of the service WHAM renders and is free to 
discontinue at any time. 

9. In order to provide a portion of the operating expense, the 
plaintiff has contracted with various firms in the city of Rochester 
and elsewhere to sponsor programs of high grade to be broadcast 
to the listeners of WHAM for which these firms pay the plaintiff 
for evening hours at the rate of $200 per hour. The service area 
and listener interest of WHAM and its extensive good will are im¬ 
portant inducements to these firms to so contract for time over the 

station. 

6 10. The operation of WHAM as a full-time clear-channel 
station is a necessary adjunct to the business of the plaintiff as 

a manufacturer of high-grade radio receiving sets and accessories in 
that it affords radio programs of high quality to a large audience, 
thus fostering a demand for radio receiving apparatus, develops 
good will toward the plaintiff among the listening public, and pro¬ 
vides, at the sites of the plaintiff’s factories and laboratories in 
Rochester, high-quality radio programs for use in testing and devel¬ 
oping apparatus, which programs would not be otherwise available 
during the hours when the laboratories and factories are in 
operation. 

11. On or about January 11, 1930, the plaintiff filed with the 
commission an application for a construction permit to authorize 


5 


SALTZMAN ET AL. VS. STBOMBEBG-CABLSON TELEPHONE MEG. CO. 

i _ 

the erection of new and additional apparatus by which W HA M 
may broadcast at its present frequency, but with a power of 50,000 
watts. The granting of this application would be in the public 
interest, convenience, and necessity and, under present circumstances, 
the commission would be required by law to grant the application. 

12. By its terms the plaintiff’s present license for the operation 
of WHAM expires at 3 o’clock a. m. April 30, 1930. On March 
31, 1930, the plaintiff filed an application for the renewal of this 
license for a period of 90 days upon the terms therein contained. 
The granting of this application would be in the public interest, 
convenience, and necessity. 

13. C. Threatened action of the defendants .—On April 7, 1930, 
the defendants passed General Order 87 amending General Order 
40 (described in paragraph numbered 4 hereof). By the terms of 
the new general order, effective April 30, 1930, the frequency of 
1,150 kilocycles is assigned as a clear channel to the second zone 
(instead of the first, as at present) and the frequency of 1,160 kilo- 

. cycles is assigned as a clear channel to the first zone (instead of the 
fourth zone, as at present). 

14. Number 195 of the minutes of the defendants, bearing date 
of April 7, 1930, 10.30 a. m., contains (in part) the following 

entry: 

7 “ It is ordered that the following changes in frequency 

assignments be, and the same are hereby, made, effective April 
30,1930, at 3 a. m., eastern standard time. 


Call letters 

Frortt— 

To— 

• • * 

WHAM. 

1,150 
1,170 

1,160 
1,160 

KTNT (limited time)....._. 



* * * * * * * 55 

15. Number 199 of the minutes of the defendants, bearing date of 
April 14, 1930, 2.30 p. m., contains (in part) the following entry: 

“ The commission granted the following applications for renewal 
of station license, and granted the use of the frequencies to the 
respective applicants as herein set forth: 


File No. 

! 

Applicant 

Call letters 

Nature of action 

l-R-B-261. 

* * * 

Stromberg-Carlson Telephone Mfg. 
Co. 

• • • 

Norman Baker__ 

WHAM.... 

Renewal appl. Freq. 1,160 kc. 

Renewal appli Freq. 1,160 kc. 

1 

4-R-B-527. 

RTTCT 


* * * 



“in accordance with the action of the commission in Changing the 
frequency assignments of certain clear channel stations; as set forth 
in the minutes of the commission of April 7,1930. 

“ In the event any station named above is not satisfied with its 
operation under its aforesaid assignment, it may be heard on June 
17, 1930, provided that such station shall give notice to the commis- 










6 SALTZMAN ET AL. VS. STROMBERG-CARLSON TELEPHONE MFG. CO. 


sion of its desire for such hearing twenty (20) days or more prior to 
said date. However, the effective date of the licenses issued here¬ 
under shall be April 30, 1930, at 3 a m., eastern standard time.” 

16. The plaintiff has not yet received the license provided for by 
the above minutes. The plaintiff is informed and verily believes and 
so alleges upon information and belief that the licenses for WHAM 
and KTNT thus provided have not yet been issued. 

IT. At present station KTNT, owned and operated by Norman 
Baker at Muscatine, Iowa, is licensed to use a power of 5,000 watts v 

and a frequency of 1,170 kilocycles (a clear channel assigned to 
WCAU, Universal Broadcasting Company, Philadelphia, Penn¬ 
sylvania), and to operate daytime only (approximately) 

8 until sunset at Muscatine, Iowa (plus certain additional time 
not material to this case). 

18. Neither the plaintiff nor Norman Baker has made application 
to the defendants for the designation of the 1,160 kilocycle frequency. 

19. The defendants and each of them threaten to forthwith issue 
and deliver to the plaintiff a broadcasting station license for a period 
of ninety days commencing April 30, 1930, for full-time operation 
at a frequency of 1,160 kilocycles and a power of 5,000 watts. Unless 
enjoined by this court, they will so do. The defendants and each of 
them refuse to issue and deliver to the plaintiff a broadcasting sta¬ 
tion license for a period of ninety days commencing April 30, 1930, 
for full-time operation at a frequency of 1,150 kilocycles and a power 
of 5,000 watts. Unless enjoined by this court, they will continue so 
to do. The defendants and each of them threaten to issue forthwith 
and to deliver to Norman Baker a broadcasting station license for the 
operation of KTNT at Muscatine, Iowa, for a period of 90 days, 
commencing April 30, 1930, for operation at a frequency of 1,160 
kilocycles and a power of 5.000 watts during daylight hours and 
during each month until the average time of sunset ior that month 
at Muscatine, Iowa. 

20. The defendants refuse to accord the plaintiff any hearing with 
reference to the proposed action before the same shall become effec¬ 
tive and have made no provision for hearing, save on June IT, 1930, 
as provided in the minute quoted from in paragraph numbered 15 
above. Unless enjoined by this court, the defendants will continue 
to refuse a hearing to the plaintiff. 

21. If a hearing were provided, the plaintiff could establish by 
clear, competent, and overwhelming evidence that the proposed, 
changes in assignment above referred to are not in the public interest, 
convenience, or necessity, and can not be made under the powers given 
the defendants by law. 

22. D. The 'plaintiff would he irreparably injured by the threatened 
action of the defendants .—If the threatened action of the de- « 

9 fendants above set forth (paragraphs numbered 19 and 20) be 
not enjoined, irreparable injury will be done the plaintiff in 

the following particulars, to the plaintiff’s great damage and injury: 

(a) Muscatine, Iowa, being but 650 miles from Rochester, the op¬ 
eration of KTNT at Muscatine with 5,000 watts of power will, by the 
production of interference, reduce the service area of WHAM during 
daylight hours from approximately 37,277 square miles referred to 
in paragraph numbered 5 above to a very small area immediately 
surrounding the plaintiff’s transmitter. 
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(b) Similarly the night time service area of WHAMj will be re¬ 

duced from approximately 211,917 square miles referred to in para¬ 
graph numbered 5 above to a very small area immediately surround¬ 
ing the plaintiff’s transmitter during approximately one hour after 
sunset. (This is due to the fact that the sun sets about ain hour later 
at Muscatine than it does at Rochester.) . . 

(c) The apparatus and equipment of WHAM being i useful only 
for the purpose of radio broadcasting, the value thereof will be 
greatly reduced and it will be rendered practically useless during 
daylight and for approximately one hour after sunset, j 

(d) The plaintiff will be deprived of access to its listening public 
during daylight and for approximately one hour after sunset. 

(e) By reason of the described destruction of the service area of 
WHAM, the plaintiff’s relations with the musical organizations set 
forth in paragraph numbered 5 above will be impaired and they will 
no longer be willing to broadcast over the plaintiff’s station. 

(f) The plaintiff will be deprived of a large portion of the operat¬ 
ing revenue it now receives from the National Broadcasting Company 
and other firms as set forth in paragraphs numbered 8 and 9 "above. 

(g) The plaintiff’s revenue from the sale of radio receiving ap¬ 
paratus and accessories will be materially reduced through the de¬ 
struction of good will and the lessening of broadcasting service. 

(h) Interference will be mutual between KTNT and WHAM; 
any increase in power to either station would increase that inter¬ 
ference; therefore by their threatened action the defendants would 
foreclose themselves from granting the plaintiff’s application for a 
construction permit described in paragraph numbered 11 above. 

(i) The plaintiff will be deprived of high-quality radio programs 
in the city of Rochester which are necessary for the design, testing, 

and development of radio receiving apparatus and accessories. 
10 (j) The plaintiff will be forced into continuous contro¬ 

versy, hearings, and litigation with Norman Baker, who, by 
broadcasting, printed publications and litigation, has been and still 
is engaged in an effort to obtain full-time operation for his station, 
KTNT. 

(k) The position of WHAM as a clear-channel station in the eve¬ 
ning hours (after approximately one hour after sunset) will be 
endangered in that any reduction of the number of clear-channel 
stations would be effectuated by the defendants through the granting 
of full time to stations such as KTNT, which already have the 
partial shared use of a clear channel. 

Part III 


THE ILLEGALITY OF THE THREATENED ACTION OF THE DEFENDANTS 

23. The threatened action of the defendants in issuing a renewal 
license to the plaintiff for the use of 1,160 kilocycles instead of 1,150 
kilocycles, in refusing -a renewal license to the plaintiff for the use 
of 1,150 kilocycles and in issuing a license to Norman Baker for the 
use of 1,160 kilocycles instead of 1,170 kilocycles, and their actions 
as reported in their minutes of April 7 and 14, 1930, without afford¬ 
ing the plaintiff notice and hearing are invalid and void in that: 

8928—30-2 j 
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(a) The action is contrary to Article V of the amendments to 
the Constitution of the United States of America in that it would 
deprive the plaintiff of its property without due process of law. 

(b) The action is beyond the powers of the defendants in that 
the radio act of 1927 does not confer upon them the power to issue 
the plaintiff a renewal license for the use of a frequency other than 
that applied for, without prior notice and hearing; if the act did 
so provide, it would to that extent violate Article V of the amend¬ 
ments to the Constitution. 

(c) The action is beyond the powers of the defendants in that 
the radio act of 1927 does not confer upon them the powder to refuse 
the plaintiff’s application for renewal of station license upon terms 
similar to those of the license sought to be renewed without prior 
notice and hearing; if the act did so provide, it would to that extent 
violate Article V of the amendments to the Constitution. 

(d) The action is beyond the powers of the defendants in that the 
radio act of 1927 does not confer upon them the power to change 
the assignment of the plaintiff from a clear channel to a partially 

shared channel without prior notice and hearing; if the act 
11 did so provide it would to that extent violate Article V of the 
amendments to the Constitution. 

(e) The action is beyond the powers of the defendants in that 
the radio act of 1927 does not confer upon them any power to 
injuriously alter or revise the assignment of a radio station during 
or at the end of its license period without evidence properly adduced 
at a prior hearing. 

24. The plaintiff is without any plain, speedy, or adequate remedy 
at law and is wholly without remedy save as herein prayed. 

Part IV 

PRAYER 

Wherefore the plaintiff prays: 

(1) That writs of subpoena issue, directed to the defendants, com¬ 
manding them to appear and answer (answer under oath being 
waived) the allegations herein and to obey such orders as the court 
may enter; 

(2) That defendants and each of them be perpetually enjoined: 
From effectuating any order changing the frequency assignment of 
the plaintiff’s radio station WHAM without prior notice and hearing 
or from doing anything in furtherance of any such change or taking 
any steps in the issuance, execution, or delivery of licenses for that 
purpose; from assigning any other radio station to t he frequency 
used or to be used by the plaintiff’s radio station WHAM without 
prior notice and hearing; or from doing anything in furtherance of 
any such assignment or taking any steps in the issuance, execution, 
or delivery of licenses in connection therewith; 

That the court declare invalid and of no effect minute entry 
number 195 of the defendants in so far as it relates to the radio 
station of the plaintiff, wherein defendants seeks to change the fre¬ 
quency assignment of said radio station from 1,150 kilocycles to 
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1,160 kilocycles without prior notice and hearing; that the court 
declare invalid and of no effect minute entry numbeit 199 of the 
defendants in so far as it purports to renew the license of the 
plaintiff’s radio station for a frequency other than that applied for 
and enjoin the defendants to forthwith issue a license to the plaintiff 
upon the terms applied for by the plaintiff, that is to say, for 

12 the frequency of 1,150 kilocycles; 

(3) That, pending determination of this suit, the court will 
grant and issue its preliminary injunction forbidding all actions on 
the part of the defendants as to which a final injunction is herein 
prayed and enjoining the defendants from in any wise interfering 
with the continued operation by the plaintiff of radio station WHAM 
full time at a frequency of 1,150 kilocycles and a power of 5,000 
watts without sharing the use of said frequency with any other 
station. 

(4) That the plaintiff may have such other relief as may be re¬ 
quired for the equitable disposition of this action. 

(5) That the plaintiff recover its costs. 

William J. Donovai^, 

Bethuel M. Webster, Jr., 

Paul M. Segal, 

Solicitors for the Plaintiff . 

I 

13 Washington, District of Columbia, ss: 

E. A. Hanover, being duly sworn, deposes and says: 

He is vice president of the plaintiff Stromberg-CarlsOn Telephone 
Manufacturing Company; that he has read the foregoing bill of 
complaint and knows the contents thereof, and that the same is 
true of his own knowledge, except as to matters therein alleged 
upon information and belief, and as to those matters, lie believes it 
to be true. 

E.A. Hanover. 

Sworn to before me this 24th day of April, 1930. 

[seal.] Richard A. Mahar, 

Notary Public , District of Columbia, 
My commission will expire January 20, 1933. 

i 

14 Motion for preliminary injunction 

i 

Filed April 24, 1930 j 

* * * * * * j • * 

Now comes the plaintiff and moves the court for a preliminary 
injunction in accordance with the prayer for relief contained in the 
verified bill of complaint filed herein April 24, 1930. 

William J. Donovan, 

Bethuel M. Webster, Jr., 

Paul M. Segal, 

Solicitors for the Plaintiff . 
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15 Notice of motion 

To the defendants above named and to Thad H. Brown , Esq., Gen¬ 
eral Counsel of the Federal Radio Commission: 

Please take notice that upon the verified bill of complaint, filed 
with the clerk of this court on April 24, 1930, a copy of which is 
attached hereto, we shall move the court on May 3, 1930, at the 
opening of court on that day, or as soon thereafter as counsel may 
be heard, for a preliminary injunction in accordance with the prayer 
for relief contained in said bill of complaint. 

William J. Donovan, 

Bethuel M. Webster, Jr., 

Paul M. Segal, 

Solicitors for the Plaintiff. 

16 District of Columbia, ss : 

Affidavit of C. M. Jansky , jr. 

Filed Jun. 28, 1930. Frank E. Cunningham, clerk. 

C. M. Jansky, jr., being duly sworn deposes and says: He is a 
consulting radio engineer with offices in the Munsey Building, Wash¬ 
ington, D. C. He was graduated from the University of Wisconsin 
in 1917 and received the degree of master of arts in physics from 
the same institution in 1919. Both his undergraduate and graduate 
courses dealt extensively with mathematics, physics, electrical engi¬ 
neering, and, in addition, with radio apparatus and radio-transmis¬ 
sion phenomena. 

From January 1, 1920, until the summer of 1929 he had charge 
of all courses in radio communication at the University of Minne¬ 
sota, these courses being taught in the department of electrical engi¬ 
neering. He also had charge of the University of Minnesota radio 
broadcasting station and its experimental radio station, both of 
which were established by him in 1920. 

From 1920 to date affiant has practiced extensively as a consulting 
radio engineer in Minneapolis, Chicago, New York, Washington, 
and elsewhere. A large portion of this work has dealt with the 
problems of radio transmission and has involved actual studies in 
the field of the coverage obtained by radio broadcasting stations 
under various conditions. He is a fellow of the Institute of Radio 
Engineers and a member of its board of direction, a member of the 
Institute of Electrical Engineers and of other scientific societies. 
He was a member of all four radio conferences called by then Secre¬ 
tary of Commerce, Herbert Hoover, and is the author of a number 
of papers and articles on radio engineering subjects. 

Radio station WHAM, owned by the Stromberg-Carlson 

17 Telephone Manufacturing Company, of Rochester, New York, 
is what is known as a clear channel station and is now operat¬ 
ing on a frequency assignment of 1,150,000 cycles (1,150 kilocycles), 
this frequency bemg designated by the Federal Radio Commission 
as a cleared channel assignable to the first zone. No other radio 
broadcasting station in the United States is operating on this 
frequency. 
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Affiant has inspected the studios and transmitting plant in use 
by radio station WHAM at Rochester, New York. This station is 
using a 5,000-watt transmitter of the most modem and up-to-date 
design and manufacture. Its studios and control rooms are all 
equipped with modern up-to-date apparatus, these studios being so 
designed and located as to enable the station to serve the public with 
a wide variety of high-grade programs with the greatest facility. 

The personnel of the station’s engineering staff is Well trained in 
its duties and the records of the station show that it! is constantly 
maintained at a high degree of engineering efficiency. ! 

By a special order affecting a number of radio stations the Federal 
Radio Commission proposed to shift the frequency assignment to 
radio station WHAM from 1,150 to 1,160 kilocycles and to also 
assign to the use of 1,160 kilocycles radio station KTNT, a 5,000- 
watt broadcasting station located at Muscatine, Iowa. Under the 
license granted to station KTNT it would cease operation at sunset 
in Rochester. Rochester is approximately 675 miles ! distant from 
Muscatine. 

Should the special order of the commission become effective and 
should the frequency shifts outlined above take placed the coverage 
obtained by radio station WHAM would be very materially 
18 reduced below that now obtained on the 1,150-kilocycle assign¬ 
ment. This reduction in coverage would be dpe to the pres¬ 
ence of what is known as “ heterodyne interference.” | The explana¬ 
tion of the production of heterodyne interference will be given in 
the following paragraphs. 

Broadcasting stations make use of high-frequency alternating cur¬ 
rents. These alternating currents are used to produce the radio 
waves which travel outwardly from the transmitter over the earth’s 
surface. The frequency assignment to a broadcasting station refers 
to its “ carrier frequency.” For instance, radio station WHAM uses 
a carrier frequency of 1,150,000 cycles. Using standard nomencla¬ 
ture, this frequency would be referred to as 1,150 kilocycles, a kilo¬ 
cycle being 1,000 cycles. The carrier frequency which the commission 
proposed to assign to WHAM is 1,160,000 cycles—Ithat is, 1,160 
kilocycles. 

It is not feasible to-day to operate two broadcasting stations on the 
same frequency assignment with a degree of accuracy of adjustment 
which will result in both stations transmitting at exactly the same 
frequency. Thus, even though station WHAM and station KTNT 
were to both attempt to operate their transmitters at a frequency of 
1,160,100 cycles, while that radiated from KTNT might be 1,159,600 
different. 

To illustrate, the frequency radiated from WHAM might be 
1,160,100 cycles, while that radiated from KTNT might be 1,159,600 
cycles. Under these conditions a radio listener so! located as to 
receive signals from both of these stations at the same time would 
have present in his receiving set both the 1,160,100-cycle frequency 
from WHAM and the 1,159,600-cycle frequency from KTNT. The 
characteristics of his receiving set necessary for the production of 
speech and music from the electric signals received would then result 
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in the production of a frequency which would be equal to the differ¬ 
ence between the two carrier frequencies; that is, 1,160,100 

19 minus 1,159,600, or 500 cycles. This 500-cycle frequency, when 
passed through the loud speaker, would produce a sustained 

whistle or squeal. This steady tone of whistle is referred to as a 
“ beat note ” because of its similarity to beat notes as they may be 
produced by striking adjacent keys on a piano. Because it is pro¬ 
duced by heterodyne interference it is referred to as a “ heterodyne 
beat note.” 

The characteristics of radio-receiving sets are such that the ampli¬ 
tude or volume of the “ beat note ” produced by heterodyne inter¬ 
ference between two stations will be far greater than the volume of 
the program as ordinarily received. As a result, a radio broadcast¬ 
ing station is capable of producing heterodyne interference at dis¬ 
tances greatly removed from the area throughout which the station 
itself delivers acceptable broadcast service. That is to say, the radius 
of the area throughout which a station may produce interference is 
several times as great as the radius of the area throughout which 
its service is of value. The interference range of a station may easily 
be 8 to 10 times as great as the service range. 

Let it be assumed that station KTNT, Muscatine, Iowa, vras to 
operate simultaneously with station WHAM at Rochester, New York. 
Let it also be assumed that both stations were to use 5,000 watts 
power. Under these conditions a radio listener located 25 or more 
miles distant from Rochester, while he could not expect to receive 
programs from KTNT even when WHAM was not in operation, 
would be unable to receive satisfactory signals from the Rochester 
station while the Muscatine station was in operation due to the heter¬ 
odyne interference produced by Musactine. 

20 On its present cleared channel assignment there are many 
listeners throughout western New York, northern Pennsyl¬ 
vania, and Canada who now receive satisfactory and usable daylight 
broadcast service from station WHAM. Many of these listeners 

'receive far better broadcast service from WHAM than from any 
other broadcasting station. Radio station KTNT can be heard and 
identified in Rochester on its present assignment. If the proposed 
shift were to take place, heterodyne interference would exist at all 
points where the ratio of the signal intensity from WHAM to that 
from KTNT is of the order of 100 to 1 or less. Interference would, 
therefore, be experienced at points quite close to Rochester and, under 
favorable conditions of transmission from station KTNT, might be 
experienced in the city of Rochester itself. 

Because of the situation outlined above the shift in frequency as 
proposed by the Federal Radio Commission would have a very detri¬ 
mental effect upon the coverage obtained by radio station WHAM, 
greatly reducing the number of listeners to this station. 

C. M. Jansky. 

Subscribed and sworn to before me this 30th day of April, 1930. 

[seal.] Nell Y. Price, 

Notary Public. 
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21 Minute zplOS, April 7 , 1930,10JO a. m. 

i 

Filed June 28, 1930 j 

Minutes of the Federal Radio Commission 

i 

Present: Commissioners Saltzman, chairman, Sykes, Lafount, Star- 
buck, and Robinson. 

. j 

HEARING DOCKET 

i 

In the following cases heretofore heard by the commission and 
taken under advisement: 


Docket 

No. 

File No. 

Applicant 

Call letters 

j 

Nature Of action 

796 

5-P-E-138... 

Electro-Spray Corp., 
near Cashmere, Wash. 

W7XAT.... 

Construction permit. To move trans¬ 
mitter from near Cashmere, Washing¬ 
ton. to East Wenatchee, Washington. 
101 kc., 10 kw. To operate from 4 a. m. 
to 8 a. m. daily, i 


5-R-E-109.. 

Electro-Spray Corp., 
East Wenatchee, 
Wash. 

W7XAT-... 

License to cover C, P. For period of 90 
days beginning Apr. 15, 1930. 101 kc., 
10 kw. Operation from 4 a. m. to 8 
a. m. daily. 


5-R-E-108.. 

Electro-Spray Corp., 
Wenatchee, Wash. 

W7XAS—.. 

Renewal of license.! 101 kc., 6 kw. For 
period of 90 days, beginning Apr. 15, 
1630. Operation from 4 a. m. to 8 a. m. 
daily. 


the Commission found that public interest, convenience, or necessity 
would be served by the granting of said application^, as above set 
forth. The commission therefore directed that an or&er be entered 
reciting said findings and ordering that construction permit, license, 
and renewal of license be issued accordingly. 

MISCELLANEOUS j 

i 

I 

It appearing to the commission that certain stations now operating 
on clear channel assignments are suffering from, and causing cross 
talk to stations on adjacent channels; that this interference is mainly 
due to insufficiency of frequency separation for the geographical sep¬ 
aration of the stations; that in some cases the interference has been 
aggravated by one station installing the most modern equipment and 
thus extending its service area while the stations on adjacent chan¬ 
nels made no change in equipment; that the stations involved can not 
be moved for the purpose of alleviating the interference; 

22 And it further appearing from the recommendation of the 
engineering division of the commission that said interference 
can only be overcome by a change in the frequency assignments of 
the stations involved; that such changes in frequency assignments 
necessitate a reallocation among the zones of certain of the channels 
set aside by paragraph 4-A of the commission’s General Order No. 
40; and that said General Order No. 40 has been amended by Gen¬ 
eral Order No. 87, dated April 7, 1930, for the purpose of making 
the necessary reallocation; 


i 
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4 


The commission finds that the changes in frequency assignments 
hereinafter set forth will serve public interest, convenience, and ne¬ 
cessity in that, among other things, they will alleviate serious cross 
talk now existing between clear cnannel stations; 

It is ordered tnat the following changes in frequency assignments 
be, and the sattie are hereby, made, effective April 30, 1930, at 3 
a. m., eastern standard time: 

CLEAR CHANNEL STATIONS 


Call letters 

From 

To— 

Call letters 

From 

To— 

WHAS. 

Kc. 

820 

1,020 

1,040 

1,070 

1,080 

1,090 

1,110 

Kc. 

1,020 

1,140 
1,070 
1,0S0 
1,0*10 
1,110 
1,150 

KSL.. 

Kc. 

1,130 
1,140 
1,150 
1,160 
1,170 
1,180 

Kc. 
1,090 
1,130 
1,160 
1,180 
820 
1,170 

KYW. 

WAPI—KVOO. 

KTHS—KRLD. 

WHAM. 

WTAM. 

WBT... 

WOWO—WWVA. 

WCAU. 

KM OX. 

KOB—KEX. 

WRVA. 

1 

LIMITED TIME AND DAY STATIONS 

WMBI—WCBD (limited 

time)___ 

WJJD—(limited time)_ 

WHDI—WDGY (limited 
time)___ 

1,080 
1,130 

1,180 

1,040 

1,090 

1,170 

WKEN (limited time). 

WKAR (day). 

WCAZ—WDZ (day). 

KSOO (limited time). 

KTNT (limited time). 

1,040 
1,040 
1,070 
1,110 
1,170 

1,050 

830 

No change. 
1,100 
1,160 


f 


23 RULES AND REGULATIONS 

Upon motion duly made and carried the commission adopted the 
following order: 

General Order No. 87 

At a session of the Federal Radio Commission held at its office 
in "Washington, D. C., on April 7, 1930. 

It is ordered , That, effective 3 a. m., eastern standard time, April 
30, 1930, General Order No. 40, dated August 30, 1928, be, and the 4 
same is hereby, amended, to read as follows: 

The commission has determined that the definite assignment of 
a band of frequencies for broadcasting, the maintenance of a sep¬ 
aration of 10 kc. between frequencies used in broadcasting, the res¬ 
ervation of certain frequencies for exclusive use by stations in the 
Dominion of Canada, and the setting aside of a certain number of 
other frequencies for shared use by the United States and the Domin¬ 
ion of Canada, all as hereinafter specified in this order, will serve 
public interest, convenience, or necessity. < 

The commission has further determined after careful considera¬ 
tion that the allocation of frequencies, of time for operation and of 
station power, for use by broadcasting stations, to the respective 
zones, as hereinbelow specified in this order: 

(a) Is necessary in order to comply in part with the requirements 
of section 9 of the radio acts of 1927 as amended by section 5 of 
the act of Congress March 28, 1928, in so far as it requires that the 
licensing authority shall as nearly as possible make and maintain 
an equal allocation of bands of frequency or wave lengths, of periods 
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of time for operation, and of station power, to each of the Zones 
when and in so far as there are applications therefor, and 

24 (b) Will promote public interest and convenience and will 
serve public necessity, in so far as this can be done in a manner 

consistent with the requirements of said section 9 of the radio act 
of 1927 as amended by section 5 of the act of Congress, March 28, 
1928, and will greatly improve reception conditions in the broad¬ 
cast band by the elimination of a large portion of the interference 
which now exists. 

It is therefore ordered: 

Paragraph 1. That a band of frequencies extending from 550 kc. 
to 1,500 kc., both inclusive, be, and the same is hereby, assigned to 
and for the use of broadcasting stations, said band of frequencies 
being hereinafter referred to as the broadcast band. This order is 
not to be construed as prohibiting the licensing of maritime mobile 
services on the frequency of 1,365 kc., as provided by the Interna¬ 
tional Radio Telegraph Convention of 1927. 

Paragraph 2. That within said broadcast band, a separation of 
10 kc. be maintained between the frequencies assigned for use by 
broadcasting stations. 

Paragraph 3. That, of the frequencies within said broadcast band 
(a) the frequencies of 690, 730, 840, 910, 960 and 1,030 kc. be, and 
the same are hereby reserved for use by broadcasting stations located 
in the Dominion of Canada, and shall not be assigned to any broad¬ 
casting station licensed by this commission; (b) the frequencies of 
580, 600, 630, 780, 880, 890, 930, 1,010, 1,120, 1,200, and 1,210 kc. be, 
and the same are hereby, set aside for simultaneous use by broadcast¬ 
ing stations located both in the Dominion of Canada and in the 
United States, its Territories and possessions, and no station will be 
authorized by this commission on any of these frequencies with an 
authorized power which will cause interference at the boundary line 
between the Dominion of Canada and the United States of America, 
or in excess of 500 watts at any place within the United States of 
America or the Territories of Alaska and Porto Rico. 

Paragraph 1±. That the frequencies within said broadcast band 
(subject to the foregoing), and periods of time for operation and 
station power to be used by broadcasting stations on said frequencies 
be, and the same are hereby, allocated equally to the zones as follows: 

A. The following frequencies are allocated to the' first, second, 
third, fourth, and fifth zones, respectively, as below indicated for 
use by broadcasting stations, the amount of power to be used by such 
stations to be determined by further order of the commission: 

First zone: 660, 710, 760, 860, 990, 1,060, 1,100, and 1,160 kcs. 

Second zone: 700, 750, 820, 980, 1,020, 1,080, 1,140, 1;150 kc. 

Third zone: 650,740, 800,850,1,040,1,070,1,130, and 1,190 kc. 

25 Fourth zone: 670,720,770,810, 870,1,100,1,110, and 1,800 kc. 

Fifth zone: 640, 680, 790, 830, 970,1,050,1,090, and 1,170 kc. 

B. The following frequencies are allocated each for use by not 
less than two zones, with broadcasting stations in these zones being 
permitted to operate simultaneously, each station to have an author¬ 
ized power not to exceed 5 kilowatts, the particular zone entitled 

8928- 30 ■ 3 \ 
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to share in the allocation of any particular frequency to be determined 
by further order of the commission: 

1,460,1,470,1,480, and 1,490 kc. 

C. The following frequencies are allocated for use by not less than 
two nor'more' than three zories, the broadcasting stations in those 
zones being permitted to operate simultaneously, arid to have ah 
authorized power not to exceed 1,000 watts, the particular zones 
entitled to share in the allocation bf any particular frequency to be 
determined by further order of the commission: 

580, 590, 600, 610, 620, 630, 780, 880, 890, 900, 920, 930, 940, 950, 
1,010, 1,120, 1,220, 1,230, 1,240, 1,250, 1,260, 1,270, 1,280, 1.290, 1,300, 
1,320; 1,330, 1,340, 1,350, 1,360, 1,370, 1,380, 1,390, 1,400, 1,410, and 
1,430 kc. 

(Except that in those cases where the station locations and powers 
are such that interference will not be caused, four or five zones in¬ 
stead of three zones may share one or more of the foregoing fre¬ 
quencies where practicable.) 

D. The following frequencies are allocated for use in all five zones 
with broadcasting stations permitted to operate simultaneously, each 
station to have an authorized power not to exceed 1.000 watts: 

550, 560, 570,1,440, and 1,450 kc. 

E. The following frequencies are allocated for use in all five zones 
by broadcasting stations in simultaneous operation with an author¬ 
ized power not to exceed 100 watts, the number of such stations 
to be permitted to operate simultaneously in each zone on each of 
said frequencies to be determined by further order of the commis¬ 
sion : 

1,200,1,210,1,310,1,370,1,420, and 1,500 kc. 

F. Whenever the word “ frequency ” is used in the preceding sub- 
paragraphs A, B, C, D, and E of this paragraph, it is to be under¬ 
stood as connecting periods of full-time operation, that is to say, 

twenty-four hours daily, and every allocation hetein of a 

26 frequency to a particular zone is to be considered as carrying 
with it an assignment of full-time operation on that frequency 

to that zone. 

Paragraph 5. That the allocation hereinbefore ordered in para¬ 
graph 4 of this order be, and the same is hereby declared to be 
effective on April 30, 1930, at the hour of 3 o’clock a. m., East¬ 
ern standard time; and that the provisions of paragraphs 1, 2, and 
3, be, and the same are hereby declared to be, effective as of the date 
of the issuance of this order. 

By direction of the Federal Radio Commission 

(Signed) Frank H. Lovette, 

Acting Secretary. 

(Mimeographed April 18, 1930—3.30 p. m.) 

27 , , , Washington* D. C. May 5, 1930. 

I, Frank H. Lovette, hereby certify that I am the acting 

secretary of the Federal Radio Commission* and that the foregoing 
is a true and correct copy of Minute No. 195 of the Federal Radio 
Commission. 

Witness my hand and the seal of the Federal Radio Co mmi ssion 
the day above stated. 

(Seal, Federal Radio Commission.) 


Frank H. Lovette. 



j- 
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28 Minute # 199 7 April Ilf, 1930 , 2JO p. m. 

Filed June 28, 1930 


Minutes of the Federal Radio Commission 

Present: Commissioners Saltzman, Chairman, Sykes 
Starbuck, and Robinson. 


Lafount, 


APPLICATIONS GRANTED 


The commission granted the following applications for renewal of 
station license and granted the use of the frequencies to the respective 
applicants as herein set forth: 


File No. 

Applicant 

Call letters 

Nature 

6t action 

3-R-B-458 

Station WT1T. Tiu* _ __ 

WBT-. 

Renewal appl. 

44 44 

Freq. 1,040 kc. 
“ 820 44 

2-R-B-256_ 

Universal 'Rrdestg. Co_ 

WCATT 

4-R-B-604... 

4-R-B-669 

Wilhnr OlAnn Vnfiv*v 

WCBD 

44 44 

44 1,040 “ 

44 1,170 44 

44 1,100 44 

“ 1,020 “ 

Dr. Geo. W. Young_ 

wdoy 

44 44 

l-R-B-261_ 

Stromberg-Carison' Telephone Mfg. 
Co. 

The Courier-Journal Co. & the Louis- 

wham. 

44 44 

2-R-B-310_ 

WHAS. 

44 44 

4-R-B-668_ 

ville Times Co. 

William Hood Dunwoody Industrial 

WHDI. 

44 44 

44 1,170 44 

l-R-B-226_ 

4-R-B-555— 

Institute. 

Radio station WKEN, Inc- 

The Moody Bible Institute Radio 

WKEN. 

44 44 

“ 1,050 44 

44 1,040 44 

WMBI. 

44 44 

4- R-B-492_ 

2-R-B-386... 

5- R-B-93_ 

Station. 

The Main Auto Supply Co. 

Larus & Bros. Co. Inc_ 

»* \ - 

wo wo. 

WRVA. 

44 44 

44 44 

44 1,180 44 

44 1,150 44 

44 1,170 44 

44 1,110 44 

44 1,170 44 

Western Brdcstg. Co_ 

KEX. 

“ “ 

4-R-B-633 „ 

The Voice of StrLoufc, Inc.. 

KMOX. 

44 44 

5-R-B-I30_ 

The New Mexico College of Agricul- 

KOB. 

44 44 

4-R-B-527 

ture & Mechanic Arts, R. W\ God¬ 
dard, agent. 

Vnrman Rftteir.._ 

KTNT. 

J 

44 44 j 

44 1,160 44 

44 1,070 44 

44 1,07 0 44 

3-R-B-397_ 

KRLD Radio Corporation.. 

KRLD. 

44 44 

3-R-B-426_ 

Hot Springs Chamber of Commerce, 

KTHS. 

44 44 

29]4-R-B-562. 

Scott D. Hamilton, Sec’y. 
Westinghouse Elec. & Mfg. Co . 

• • i * •' • i 

KYW-KFKX. 

44 41 | 

44 1,140 44 







in accordance with the action of the commission in changing the 
frequency assignments of certain clear channel stations as set forth 
in the minutes of the commission of April 7,1930. 

In the event any station named above is not satisfied with its 
operation under its aforesaid assignment, it may be heard on June 17, 
1930, provided that such station shall give notice to the commission 
of its desire for such hearing twenty (20) days or more prior to 
said date. However, the effective date of the licenses issued here¬ 
under shall be April 30,1930, at 3 a. m., eastern standard time. 


i 


j 

! 

! 

i 
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The commission granted the following applications: 


File No. 


4-P-B-1211_ 


2-P-B-1205- 


Applicant 


WCLO Radio Corporation, 
Kenosha, Wisconsin. 


Roy W. Waller, Cambridge, 
Ohio. 


4-P-B-1194— 


4-P-B-11Q5— 

30] 3-P-R- 

1175. 

2-MP-B-69.. 


5-L-B-299— 

3-A-B-195— 

3-L-B-309_ 

5-R-B-91..— 

5-P-C-1196-- 

1- M-P-A-7 

2- A-L-L-4. 
l-M-P-C-106 


31] 1-M-P- 
C-107. 

l-M-P-C-108 


2291. 

2764. 

2305. 

2452. 


1415.. 

1424.. 

2374.. 

2159.. 


2701.. 


Harold L. Dewing & Charles 
H. Messter, Springfield, HI. 


James L. Bush, Tuscola, HI- 

Stevens Luke, Thomasville, Ga. 


L. H. Clarke, R. G. Clarke, and 
A. S. Clarke, d/b as Clarke 
Elect. Co., Danville, Va. 


E. F. Pefter, Stockton, Calif. 


Wilmington Radio Association 
(R. A. Dunlea, agent), Wil¬ 
mington, N. C. 

Winston-Salem Journal Co., 
Winston-Salem, N. C. 

Wm. B. Schaeffer, d/b as Schaef¬ 
fer Radio Co., Portland, Oreg. 

Alaska Pacific Salmon Corp., 
Ketchikan, Alaska. 

Aviation Radio Station, Inc., 
Coytesville, N. Y. 

Radiomarine Corp. of America, 
plane NC-9157. 

Mackay Radio & Telegraph Co., 
Inc., nr. Bar Harbor, Maine. 

Mackay Radio & Telegraph Co., 
Inc., nr. Bar Harbor, Maine. 

Mackay Radio & Telegraph Co., 
Inc., nr. Bar Harbor, Maine. 

Radiomarine Corp. of America, 
“Eastern Glen,” New York, 
N. Y. 

Radiomarine Corp. of America, 
“Evansville,” New York, 
N. Y. 

Radiomarine Corp. of America, 
“City of Columbus,” New 
York, N. Y. 

Radiomarine Corp. of America, 
“Dannedaike,” New York, 
N. Y. 

Radiomarine Corp. of America, 
“Cassimir,” New York, N. Y. 

Radiomarine Corp. of America, 
“ Chiloil,” New York, N. Y. 

United States Shipping Board, 
“ Lafcomo,” Washington, D.C. 

Radiomarine Corp. of America, 
“ City of Montgomery,” New 
York, N. Y. 

Radiomarine Corp. of America, 
“Coronet,” New York, N. Y. 


Call letters 


Nature of application 


WCLO 


WEBE 


WCBS. 

WDZ. 

New. 

WBTM_ 

KGDM. 

WRBT.! 

WSJS. 

KVEP. 

New.. 

W2XAL. 

KHEC. 

WAG. 

WAG. 

WAG. 

KUVB. 


Construction permit. To move studio 
from 5516 10th Ave., Kenosha, Wis¬ 
consin to 200-204 E. Milwaukee St., 
Janesville, Wisconsin, and transmit¬ 
ter from 5516 10th Ave., Kenosha, 
Wis., to Pleasant Street Road, nr. 
Janesville, Wis., and install auto¬ 
matic frequency control. 

Construction permit. To move trans¬ 
mitter from 103 W. 8th St, Cam¬ 
bridge, Ohio, to East Pike, Zanes¬ 
ville, Ohio, and studio from 927 
Wheeling Ave., Cambridge, Ohio, to 
21M N. 4th St., Zanesville, Ohio, 
and installing new equipment with 
automatic frequency control. 

Construction permit. To install new 
transmitter with direct crystal con¬ 
trol, without change in power or 
frequency. 

Construction permit. To make 
changes in equipment. 

Construction permit. 1,210 kc., 50 
watts. Unlta. time. 

Modification of C. P. To move trans¬ 
mitter and studio from 531 Main St., 
Danville, Va., to 602 Main St. (roof of 
Hotel Danville) and 427 Main St., 
Danville, Va., respectively. 

License to cover C. P. Operation on 
1,100 kc. with power 250 watts. Op¬ 
eration limited to daylight hours in 
accordance with G. O. # 41. 

Voluntary assignment of license to the 
Wilmington Radio Association, In¬ 
corporated. 

License to cover C. P. 1,310 kc. with 
power of 100 watts and unltd. time. 

Renewal of license. 1,500 kc., 15 watts. 
Sharing time with KUJ as follows: 
KVEP H time and KUJ H time. 

Construction permit. 2,320 kc., 50 
watts. 

Modification of C. P. Extension of 
completion date to August 16,1930. 

Voluntary assignment of license to the 
Curtiss Wright Flying Service. 

Modification of C. P. Extension of 
completion date of C. P. for a period 
of five months. 

Modification of C. P. Extension of 
completion date of C. P. for a period 
of five months. 

Modification of C. P. Extension of 
completion date of C. P. for a period 
of five months. 

License (ship). 


KIKT... 

WFCM. 

KOPD.. 

KDDZ_. 

KUPV„ 

KIXK„ 

WFCN. 

WRBD. 


a 44 


44 « 


44 44 


44 44 

44 44 

44 44 

44 44 


44 44 






































SALTZMAN ET AL. VS. STROMBERG-CARLSON TELEPHONE MFG. CO. 19 


File No. 

32] 1426.... 

2474. 

2162. 

1157. 

2834. 

2681. 

2690. 

1135. 

2480. 

1462. 

2146. 

2489. 

33] 1163.... 

3185. 

2072. 

2467. 

2387. 

2154. 

1757. 

1929. 

2698.. 

2451. 

2165. 

2493. 

34] 2494_ 

2498. 

2505. 

2771. 

2646. 


Applicant 


Call letters 


Radiomarine Corp. of America, 
“Cities Service Fuel," New 
York, N. Y. 

United States ShippingBoard, 
“City of Joliet,” Washing¬ 
ton, D. C. 

United States Shipping Board, 
“ Cody, ” Washington, D. C. 

Radiomarine Corp. of America, 
“Astral,” New York, N. Y. 

Radiomarine Corp. of America, 
“ Exarch,” New York, N. Y. 

Radiomarine Corp. of America, 
“ M & J Tracy, ” New York, 
N. Y. 

Radiomarine Corp. of America, 
“Maurice Tracy,” New 
N. Y. 

Radiomarine Corp. of America, 
“Coamo, New York, N. Y. 

Radiomarine Corp. of America, 
“Chattanooga City,” New 
York, N. Y. 

Radiomarine Corp. of America, 
“Camargo,” New York, 
N. Y. 

United States Shipping Board, 
“Coldbrook,” Washington, 
D. C. 

L nitod States Shipping Boards 
“ Carlton, ” Washington, 

D. C. 

United States Shipping Board, 
“Bayou Chico,” Washing¬ 
ton, D. C. 

Pere Marquette Railway Co., 
“City of Flint 32,” Luding- 
ton, Mich. 

United States Shipping Board, 
“ Courageous,” Washington, 
D. C. 

Radiomarine Corp. of America, 
4 4 Commercial Navigator,' ’ 
New York, N. Y. 

Radiomarine Corp. of America, 
“Isaac T. Mann,” New 
York, N. Y. 

United States Shipping Board, 
“City of Alton,” Washing¬ 
ton, D. C. 

Radiomarine Corp. of America, 
“Derbyline,” New York, 
N. Y. 

Radiomarine Corp. of America, 
“Delfina,” New York.N. Y. 

Bellingham Tug & Barge Co., 
Inc., 44 Daniel Kern,” Bel¬ 
lingham, Washington. 

Radiomarine Corp. of America, 
44 Elizabeth Kellogg,” New 
York, N. Y. 

Radiomarine Corp. of America, 
44 Cayo Mambi, ” New Y ork, 
N. Y. 

United States Shipping Board, 
“Braddock,” Washington, 
D. C. 


WHCP. 

KUJR-. 


KDEX-. 

WSCG... 

KDNE.. 

WMBV. 

KGBV... 


WKCW. 

KDUW. 


WRBY. 

KOQK. 

KDDK. 

KDGK. 

WDCI-. 

WVUA. 

KIRB— 

WBCJ.. 

KONZ.. 

KIRT.. 


KIVS... 

KDXG. 

KUPK.. 

KUZZ.. 

KETG-. 


Radiomarine Corp. of Ameri¬ 
ca, “Bohemian Club”,New 
York, N. Y. 

Radiomarine Corp. of Ameri¬ 
ca, “Bethore,” New York, 
N. Y i 

United States Shipping Board, 
“Bakersfield,” Washington, 
D. C. 

Radiomarine Corp. of Ameri¬ 
ca, 44 Antietam,” New York, 
N. Y. 

Mackay Radio & Teleg. Co., 
“Commercial Floridian,” 
New York, N. Y. 


KDTB-. 

KDWW 

KIZC... 

KONR. 

KUGN. 


Nature of application 


License 

(ship) 

II 

II 

II 

II 

II 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

II 

44 

44 

44 

44 

44 

II 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 
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File No. 

Applicant 

Call letters 


United States Shipping Board, 
“Bangu,” Washington, D. 

C. 

Southern Steamship Com¬ 
pany, “ City of Philadel¬ 
phia”, Philadelphia, Pa. 

Radiomarine Corp. of Ameri¬ 
ca, “ Craigsmere, ” New 
York, N. Y. 

Radiomarine Corp. of Ameri¬ 
ca, “Ardmore,” New York, 
N. Y. 

Radio Corp. of America-Ohio 
Co., “Marquette & Besse¬ 
mer No. 2,” Cleveland, 
Ohio. 

Radiomarine Corp. of Ameri¬ 
ca, “New Jersey,” New 
York, N. Y. • 

United States Shipping Board, 
“Oakspring,” Washington, 

D. C. 

Radiomarine Corp. of America, 
“ Cerro-Ebano,” New York, 
N. Y. 

Radiomarine Corp. of America, 
“ Curlew,” New York, N. Y. 

United States Shipping Board, 
“ Coronado,” W ashington, 
D. C. 

Radiomarine Corp. of America, 
“Pan America,” New York, 
N. Y. 

•Mackay Radio & Teleg. Co. 

KODZ_. 

3186. 

KONT. 

2458 

WXOO. 

1437. 

WBCQ 

2931 

WPDQ 

1680. 

KDWD. 

2000 

KOVN. 

35] 1467 .. 

• i 

imps _ 

2107 

TTOS7, _ 

2462. 

WRTYT 

2223. 

kdwz. 

l-P-C-974_ 

WAG. 

4-S-R-581_ 

Inc., hr. Bar Harbor, Maine 
WEHS, Incorporated, Evans¬ 
ton, HI. 

WF.FTS 



5-MP-B-66— 

Pacific-Western Brdcstg. Fed¬ 
eration, Los Angeles, Calif. 

KPWF. 


4-M-P-F-3.. 

Chicago Daily News, Inc., 

W9XAP. 

5-P-C-1195_ 

Chicago, Ill. 

Kennecott Copper Corp., La- 

KIM. 


touche, Alaska. 


36] l-L-L-254. 

N. Y., Rio & Buenos Aires 

KHEZA. 

Line, Inc., Airplane “ Port of 
Spain,” NC-946 M. 

• 


1—L—L—255. 

N. Y., Rio & Buenos Aires 
Line, Inc., Airplane “New 
York,” NC-661-M. 

KHKLO. 

4—L—L—247. 

John Hertz, airplane “Three 

New_ 


Johns,” NC-74-K. 

1 


5-L-L-233__ 

Boeing Airplane Co., Plane 

New_ 


NC-842-M. 


l-M-L-C-56. 

RCA Communications Inc., 

WAZ. 


New Brunswick, N. J. 

J 



Nature of application 


License (ship). 


44 


44 


44 


Construction permit. 121 kc., 5 kw. 

Special authority to use transmitter of 
station WHFC, Cicero, Ill., extended 
from April 13, 1930, to April 30, 1930. 

Modification of C. P. Extension of com¬ 
pletion date of C. P. for a period of 90 
days, effective this date. 

Modification of C. P. Extension of com¬ 
pletion date of C. P. to July 3, 1930. 

Construction permit. General public 
coastal: Calling, 500 kc.; working, 425 
kc. Public point-to-point, 219 kc. 
with Seward and 1S7 kc. with other 
Government stations. 

License—International Aviation calling 
frequency: 333 kc.; 375 kc. radio com¬ 
pass; 500 kc. international calling and 
distress freq. for ships and aircraft over 
the seas; 3,106 kc. national calling and 
working frequency. Power, 10 watts. 
In accordance aviation plan as 
amended. 

License. International Aviation calling 
frequency: 333 kc.; 375 kc. radio com¬ 
pass; 500 kc. international calling and 
distress frequency for ships and aircraft 
over the seas; 3,106 kc-national calling 
and working. Power 7H watts. In ac¬ 
cordance aviation plan as amended. 

License. 333 kc. international air calling 
frequency; 375 kc. radio compass; 
414 kc. for marine flights; 500 kc. inter¬ 
national calling and distress freq. for 
ships and aircraft over the seas. 100 
w&tts. 

License. 3,106,3,172,5,660 kcs. 50 watts 
In accordance with aviation plan as 
amended. 

Modification of license. Additional 
frequencies 17.S60 and 7,415 kcs. 80 
kw. The license should contain 
clause “The use of the frequencies 
granted herein for domestic communi¬ 
cation is authorized on condition that 
no interference will result to the services 
of a foreign country. ’ 


•Commissioner Robinson dissented. 
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File No. 

Applicant 

Call letters 

Nature of application 

37] 5-L-C-705- 

Baranof Packing Co., Red 
Bluff Bay, Alaska. 

KXS. 

License. General public:coastal: Calling, 
500 kc.; working 425 kc. Point-to-point 
public: 400 kc. for communication with 
Government stations at Petersburg & 
Ketchikan and for intercommunication 
with other commercial stations In the 
same vicinity. 

4-L-C-707_ 

Intercity Radio Teleg. Co., 
Chicago, Ill. 

WFL. 

License. For period of 90 days on the 
frequencies 8,830 & 4 ,116 kcs. l kw. 

Modification of license. 3,076 & 3,106 
kcs. In accordance, with aviation 
plan as amended and regulations gov¬ 
erning experimental stations. 

l-M-L-L-43. 

Bell Telephone Labs., Inc. 
airplane NC-417-H. 

W-10-XAA... 

l-M-L-L-42. 

Bell Telephone Labs. Inc., 
airplane NC-1616. 

W2XBX. 

Ditto. 

4-R-C-213_ 

•Northern States Power Co., 
Minneapolis, Minn. 

WLP. 

Renewal of license. 3,184 kc., 100 watts. 
Station may use radio only during 
periods of emergency when there is no 
other form of communication available; 
provided, however, that the station 
may be used for test purposes not to 
exceed ten minutes per day. In ac¬ 
cordance with G. O. # 86. 

4-R-C-214_ 

•Northern States Power Co., 
Minneapolis, Minn. 

WLP. 

Renewal of license. 3,184 kc., 100 watts. 
Station may use radio only during 
periods of emergency when there is no 
other form of communication available; 
provided, however, that the station 
may be used for test purposes not to 
exceed ten minutes per day. In ac¬ 
cordance with G. O. i 86. 

38] 3-L-L-24S. 

Pan American Airways Inc., 
airplane NC-945-M. 

KHFWD. 

License. 333 kc. International air call¬ 
ing; 414 kc. for marine flights in accord¬ 
ance with aviation plan; 500 kc. inter¬ 
national calling ana distress frequency 
for ships and aircraft over the seas; 
2,662, 3,070, & 5,690 kcs. in accordance 
with aviation plan; 12,210 kc. day only 
in accordance with aviation plan. 
25 watts. 


•Commissioner Robinson dissented. 


APPLICATIONS RECONSIDERED AND GRANTED 

The following applications heretofore designated for hearing were 
reconsidered and granted: 


i 


File No. 

Applicant 

Call letters 

i 

Nature of application 

4-A-B-203... 

4-P-B-1249... 

Beliot College, Beloit, Wis¬ 
consin. 

••The Wisconsin State Journal 
Co., Beloit, Wis. 

WEBW_ 

Consent to voluntary assignment of 
license to the Wisconsin State Journal 
Company. 

Construction permit.! To move trans¬ 
mitter and studio from Beloit, Wis¬ 
consin. to Cambridge Highway, Mad¬ 
ison, Wisconsin, and cor. Main and 
Monona Sts., Madison, Wisconsin, 
respectively, and install new 1 kw. 
equipment, without change in fre¬ 
quency, power, or hours of operation. 

WEBW. 



•• Commissioner Robinson dissented with regard to installation of 1 kw. equipment.. 
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APPLICATIONS DESIGNATED FOR HEARING 

The commission designated the following applications for hearing: 


File No. 

Applicant 

Call letters 

Nature of application 

3-A-B-177_ 

I 

1 

Faith Tabernacle Assn., Inc., 
Oklahoma City, Okla. 

KGFG. 

Voluntary assignment of license, Okla¬ 
homa Brdcstg. Co., Inc. 

39J3-R-B-466- 

Faith Tabernacle Assn. Inc., 
Oklahoma City, Okla. 

KGFG. 

Renewal of license. 1,370 kc., 100 watts.; 
divide time with KCRC equally. 

5-M-B-535... 

American Radio Tel. Co., 
Seattle, Washington. 

KXA. 

Modification of license. Increase in 
power from 500 w. to 1 kw., and a re¬ 
lease of limitation as to KUOM inter¬ 
ference. 

4 — M—B-540... 

Luther College, Decorah, Iowa. 

! 

KWLC. 

M odification of license. Additional hours 
of operation. 

3—P—B—1165- - 

Valley Radio Elec. Corp., Har¬ 
lingen, Texas. 

KRGV. 

Construction permit. To install new 
equipment with automatic frequency 
control and increase power. 

l-M-B-542... 

Carl S. Wheeler, trading as 
Lexington Air Stations, Lex¬ 
ington, Mass. 

WLEY. 

Modification of license. To increase day¬ 
light power from 100 watts to 250 watts. 

l-P-B-1197.. 

Jacob Conn, Providence, R. I— 

New. 

Construction permit. 1,500 kc., 100 
watts; divide time with WMBA. 

l-P-B-1199. _ 

Paul C. Brown and Harold E. 
Doane, d/b as Stamford 
Broadcast Service, Stam¬ 
ford, Conn. 

New. 

Construction permit. 630 kc., 250 watts. 
Unltd. time. 

2-P-C-1198.- 

Michigan Wireless Teleg. Co., 
Wyandotte, Mich. 

New. 

Construction permit. 163, 143, 171, 177 
165,1S4,194 kcs.; 500 watts. 


RATIFICATION OF ACTS OF COMMISSIONERS 

The commission ratified the following acts authorized by a majority 
of the commission: 


File No. 

Applicant 

Call letters 

Nature of action 

Date of 
action 

l-L-B-303_ 

N. J. Brdcstg. Corp., Jersey 
City, N. J. 

WHOM.... 

License to cover C. P. 1,450 kc., 250 
watts; dividing time with WNJ, 
WKBO, & WBMS. 

4/12/30 

40] 3-S-B-395- 

Dallas News, Dallas, Texas.. 

1 

WFAA. 

Special authority to test 50 kw. 
transmitter between 1 a. m. & 

6 a. m. for period of ten days be¬ 
ginning April 14. 

4/12/30 

3-P-B-1173_ 

Carter Publications Inc., 
Fort Worth, Texas. 

i 

WBAP. 

Special authority to operate 10 kw. 
transmitter for period of 10 days 
beginning April 14; also transmit 
W FAA programs during this time. 
Temporary auth. pending receipt 
& approval license appl. 

4/12/30 


RULES AND REGULATIONS 

Upon motion duly made and carried, the commission adopted the 
following order: 

General Order No. 8S 

At a session of the Federal Radio Commission held at its office in 
W ashing ton, D. C., on April IJf, 1930: 

It is ordered: 

That General Order No. 62 is hereby repealed. 
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i 

That in the frequencies exceeding 1,500 kcs. per second, a channel 
of radio communication shall be regarded as a band of frequencies, 
the width of which varies according to its position in the spectrum. 
The width of these channels increases with the frequency according 
to the following table: 

Channel width (kc/s) 

.4.20 

.4 . 30 

.4 . 40 

.4 . 60 


41 Note. —A visual broadcasting channel shall hot be more 
than 100 kc. in width. A commercial telephone channel below 

3,313 kc. shall be regarded as 6 kc. in width. A relay broadcasting 
channel between 6,000 and 9,600 kc. shall be regarded as 20 kc. in 
width. ; 

In granting licenses the Federal Radio Commission will specify 
the frequency in the center of the particular channel licensed to be 
used, but the licensee may occupy the center frequency and in addi¬ 
tion such adjacent frequencies (within the limit indicated on the 
above table) as may be permitted by the frequency! maintenance 
tolerance and required by the type of emission the station may be 
authorized to use, all of which will be specified in the instrument 
of authorization. 

Licensees of fixed stations who have been granted! the use of a 
channel for communications with specified points, upon application 
to the commission for license, may be granted the use of the same 
chanenl for comunications with other points on the condition that 
the public interest, convenience, and necessity will be served by such 
a grant. j 

From and after the adoption of this general order no licenses or 
renewals thereof for operation in the frequencies hereinabove named 
shall be granted for a longer period than December 31, 1930. 

[seal.] Federal Radio Commission. 

(Signed) Chas. McK. SaLtzman, 

Chairman. 

Frank H. Lovette, 

Acting Secretary,. 

(Mimeographed April 22, 1930—2.30 p. m.) 

42 Washington, D. C., May 5, 1930. 

I, Frank H. Lovette, hereby certify that I am the acting 

secretary of the Federal Radio Commission, and that the foregoing 
is a true and correct copy of Minute No. 199 of the Federal Radio 
Commission. 

Witness my hand and the seal of the Federal Radio Commission 
the day above stated. 

Frank H. Lovette. 


Frequency (kc/s) Channel width (kc/s) 

1 , 500 - 2,198 _ 4 

2 , 200 - 3 , 313 .-__ 6 

3 , 316 - 4,400 . 8 

4 , 405 - 5 , 490 -._ 10 

5 , 495 - 8 , 202.5 . 15 


Frequency (kc/s) 

8 , 210 - 10 , 980 .. 

10 , 990 - 16 , 405 . 

16 , 420 - 21 , 960 . 

21 , 980 - 32 , 780 . 


(Seal, Federal Radio Commission.) 
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43 Amendment to General Order No. 87 


Filed June 28, 1930 

Federal Radio Commission, 

W ashingt on, D. O., Api'd 25,1920. 

Whereas a temporary restraining order has been granted in the 
Supreme Court of the District of Columbia in the case of Stromberg- 
Carlson Telephone Manufacturing Company, a plaintiff, versus 
Charles McK. Saltzman et al., defendants, from putting into effect 
General Order No. 87 so far as it affects WHAM, owned by the 
plaintiff in the above-entitled cause, and 

Whereas this temporary restraining order will affect all other 
stations specified in the said General Order No. 87 and all frequencies 
involved therein, and will make it impractical to carry out the plan 
as provided in General Order No. 87 (and as provided for in the 
minutes of the commission of April 7, 1930); 

Now, therefore, it is hereby ordered that the effective date of the 
said order which reads “3 a. m., eastern standard time, April 30, 
1930,” be postponed and the same is hereby postponed until 3 a. m., 
eastern standard time, July 31, 1930, and it is further ordered that 
the following stations which were affected by the proposed general 
order shall have their prosent licenses extended and all their present 
frequencies and all other terms and conditions are hereby extended 
until 3 a. m., eastern standard time, July 31, 1930, to wit: 

CLEAR-CHANNEL STATIONS 


Call letters Frequency 

WHAS_ 820 

KYW_ 1,020 

KTHS-KRLD_1,040 

WTAM_1,070 

WBT_1,080 

KM'OX_1,090 

WRVA_1,110 


KSL_1,130 

WAPI-KVOO_1,140 

WHAM_1,150 

WOWO-WWVA_1,160 

WCAU_1,170 

KOB-KEX_1,180 


LIMITED-TIME AND DAY STATIONS 


Call letters Frequency 

WMBI-WCBD (limited time)_1, OSO 

WJJD “ “ 1,130 

WHDI-WDGY ! “ “ _1, ISO 

WKEN “ “ 1.040 


WKAR (day)_1,040 

WCAZ-WDZ “ _1,070 

KSQO (limited time)_1,110 

KTXT “ “ _1,170 


44 It is further ordered that the said hearing of the stations 
as affected by General Order No. 87 and as provided for in 
the minutes of the commission of April 7th, 14th, 23rd, and 25th, 
1930, shall be held in accordance therewith and as scheduled therein 
on the 17th day of June, 1930, and all stations affected by the said 
order and desiring to be heard shall show cause at that time why 
said frequencies should not be changed in accordance with the pro¬ 
visions of General Order No. 87 and the action of the commission 
dated April 7,1930. 

It is further ordered that the extension of the existing licenses of 
the various stations as above provided for shall not be taken or 
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i 

construed as a finding or findings by the commission that the opera¬ 
tion of said broadcasting stations or either or any of them would 
serve public interest, convenience or necessity, but that such exten¬ 
sions are granted by reason of the said temporary restraining order 
of the Supreme Court of the District of Columbia in the case of 
Stromberg-Carlson Telephone Company, plaintiff, versus Charles 
McK. Saltzman, et al, in Equity No. 51325. 

Federal Radio Commission. 

By C. McK. Saltzman, 

| Chairman. 

I 

45 Washington, D. C., May 5, 1930 . 

I, Frank H. Lovette, hereby certify that I am the acting 

secretary of the Federal Radio Commission, and that the foregoing 
is a true and correct copy of the amendment of General Order No. 87 
of the Federal Radio Commission. 

Witness my hand and the seal of the Federal Radio Commission 
the day above stated. 

Frank H. Lovette. 

(Seal, Federal Radio Commission.) 

I 

46 Motion for temporary restraining order vntkdut notice 

Filed April 24, 1930 | 

I 

******* 

Now comes the plaintiff upon the verified bill of complaint filed 
herein and moves the court for a temporary restraining order 
restraining the defendants from effectuating any order changing the 
frequency assignment of the plaintiff’s radio station WHAM with¬ 
out prior notice and hearing or from doing anything in the further¬ 
ance of any such change; from assigning any other radio station to 
the frequency used or to be used by the plaintiff’s radio station 
WHAM without prior notice and hearing or from doing anything 
in furtherance of any' such assignment or taking any steps in the 
issuance, execution, or delivery of licenses in connection therewith 
and from in anywise interfering with the continued operation by 
the plaintiff of radio station WHAM full time at j a frequency of 
1,150 kilocycles and a power of 5,000 watts without; sharing the use 
of said frequency with any other station. j 

In support, the plaintiff shows: 

(1) That it has filed its said bill of complaint and a motion for 
a preliminary injunction as prayed for in the bill. , 

(2) That unless forthwith restrained by the order herein prayed, 
the defendants will at once issue licenses to the plaintiff and to 
Norman Baker, of Muscatine, Iowa, operator of radio station KTNT 
for simultaneous daytime (and partial evening) operation upon the 
same frequency, thus providing for the serious impairment of the 
service of the plaintiff’s radio station, intense interference with its 
transmission, the reduction of the value of its investment which is 

now in excess of $250,000, the loss of revenue to the plaintiff 

47 from sponsors of its programs and from the sale of radio 
receiving sets and accessories manufactured hy it, the loss of 

j 

i 

j 

i 
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good will and other irreparable injuries more fully appearing from 
the bill of complaint. 

(3) Unless the order herein prayed is granted, the threatened 
action of the defendants and the injuries alleged will take place and 
become effective before a hearing can be had on the plaintiff’s motion 
for preliminary injunction. 

William J. Donovan, 

Bethuel M. Webster, Jr., 

Paul M. Segal, 

Solicitors for Plaintiff. 

48 Temporary restraining order 

Filed April 24, 1930 

******* 

It appearing from the allegations of the bill of complaint that the 
defendants threaten to change the assignment of the plaintiff’s radio 
broadcasting station WHAM at Rochester, New York, from 1,150 
kilocycles to 1,160 kilocycles, and, further, to assign to the frequency 
of 1,160 kilocycles station KTNT of Norman Baker, at Muscatine, 
Iowa, with power of 5,000 watts for operation until sunset at Musca¬ 
tine, and that irreparable injury would be caused the plaintiff by 
such action in destruction of its service area, reduction of the value 
of its equipment, depriving it of access to its listening audience, de¬ 
priving it of revenue from the operation of its station and the con¬ 
duct of its manufacturing business, and 

It further appearing therefrom that the proposed action of the 
defendants is effective by its terms April 30, 1930, and the defend¬ 
ants are about to issue the actual instruments of authorization at 
once and that, while the plaintiff has filed its motion for preliminary 
injunction, the injuries complained of will be done before hearing 
and decision on said motion, 

Now, therefore, 

It is ordered that the defendants and each of them, until hearing 
and decision may be had or until, but not after, May 4, 1930, be and 
they hereby are restrained and enjoined from effectuating any order 
changing the frequency assignment of the plaintiff’s radio 

49 station WHAM without prior notice and hearing or from 
doing anything in furtherance of any such change; from as¬ 
signing any other radio station to the frequency used or to be used 
by the plaintiff’s radio station WHAM without prior notice and 
hearing or from doing anything in furtherance of any such assign¬ 
ment or taking any steps in the issuance, execution, or delivery of 
licenses in connection therewith and from in any wise interfering 
with the continued operation by the plaintiff of radio station 
WHAM full time at a frequency of 1,150 kilocycles and a power of 
5,000 watts without sharing the use of said frequency with any other 
station. 

Done at chambers April 24, 1930, 3.45 p. m. 

A hearing on this matter may be had on or before May 3/30. 

William Hitz. 
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50 


Supplemental BUI of Complaint 
Filed May 1,1930 


* * * * * p * 



t 


* 


Supplementing its bill of complaint heretofore filed in this case, 
the plaintiff says: 

1. After the filing of the bill of complaint and the issuance and 
service of the temporary restraining order issued ip this .case, the 
defendants, on or about April 28, 1930, promulgated a purported 
amendment to their General Order 87 (described in paragraph 13 
of the bill of complaint) in words and figures following: 

44 Amendment To General Order No. 87 

44 Whereas a temporary restraining order has been granted in the 
Supreme Court of the District of Columbia in the case of Stromberg- 
Carlson Telephone Manufacturing Company, a plaintiff, versus 
Charles McK. Saltzman, et al, defendants, from putting into effect 
General Order No. 87 so far as it affects WHAM owned by the plain¬ 
tiff in the above entitled cause, and 

“Whereas this temporary restraining order will affect all other 
stations specified in the said General Order No. 87 and all frequencies 
involved therein, and make it impractical to carry .out the plan as 
provided in General Order No. 87, (and as provided for in the 
minutes of the Commission of April 7, 1930; 

“ Now, therefore, it is hereby ordered that- the effective date of the 
said order which reads 4 3 a. m., eastern standard time, April 30, 
1930,’ be postponed and the same is hereby postponed until 3 a. m., 
eastern standard time, July 31, 1930; and it is further ordered that 
the following stations which were affected by the proposed general 
order shall have their present licenses extended and all their present 
frequencies and all other terms and conditions are hereby extended 
until 3 a. m., eastern standard time, July 31, 1930, tb wit: 

CLEAK-CHANNEL STATIONS 


Call letters Frequency 

WHAS. 820 

KYW. 1,020 

KTHS-KRLD_ 1,040 

WTAM..1,070 

WBT_1,080 

KMOX. 1,090 

WRY A...1,110 


Call letters Frequency 

KSL__j.. 1, 130 

WAPI-KVOO_ i _1,140 

WHAM..4.1, 150 

WOW O-WWV A _ J _1,160 

WCAU__ i _1,170 

KOB-KEX_1_1,180 


Frequency 
.. 1,040 
1,070 
.. 1,110 
.. 1,170 

44 It is further ordered that the said hearihg of the stations 
51 as affected by General Order No 87 and as provided for in the 
minutes of the commission of April 7, 14th, 23rd, and 25th, 
1930, shall be held in accordance therewith and as scheduled therein 




LIMITED-TIME AND DAY STATIONS 


Call letters Frequency 

WMBI-WCBD (limited time)1, 080 
WJJD “ “ .. 1,130 

WHDI-WDGY “ “ .. 1,180 

WHEN “ “ 1,040 


Call letters 

WEAR (day)_l. 

WCAZ-WDZ (day). 
KSOO (limited time). 
KTNT 


U 


U 
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on the 17th day of June, 1930, and all stations affected by the said 
order and desired to be heard shall show cause at that time why 
said frequencies should not be changed in accordance with the pro¬ 
visions of General Order No. 87 and the action of the commission 
dated April 7, 1930. 

.“It is further ordered that the extension of the existing licenses of 
the various stations as above provided for shall not be taken or 
construed as a finding or findings by the commission that the opera¬ 
tion of said broadcasting stations or either of any of them would 
serve public interest, convenience, or necessity, but that such exten¬ 
sions are granted by reason of the said temporary restraining order 
of the Supreme Court of the District of Columbia in the case of 
Stromberg-Carison Telephone Company, plaintiff, versus Charles 
McK. Saltzman, et al, in Equity No. 51325. ” 

2. On or about March 31, 1930, Norman Baker, owner and opera¬ 
tor of station KTNT at Muscatine, Iowa, filed with the defendants 
an application for the renewal of his broadcasting station license at 
a frequency of 1,170 kilocycles, a power of 5,000 watts and hours of 
operation, limited time, that is to say, in effect, until sunset at Mus- 
catine^Iowa. 

3. Thereafter^ on or about April 8, 1930, Norman Baker filed with 
the defendants an application for a radio broadcasting station con¬ 
struction permit requesting a frequency of 1,170 kilocycles, power 
of 50,000 watts, ana hours of operation, 44 to share time with the 
station on 1,170 kilocycles.” 

4. At no time has Norman Baker made any application for assign¬ 
ment to the frequency assigned to the plaintiff, upon which a hearing 

might be held by the defendants. 

5. At ninety-day intervals ever since November 11, 1928, the 
52 Federal Radio Commission, upon sworn evidence contained 
in application forms provided by it, has made repeated find¬ 
ings that the public interest, convenience, and necessity would be 
served by the renewal of the plaintiff’s license to operate at a fre¬ 
quency of 1,150 kilocycles. 

6. No evidence or information cognizable in law has been pre¬ 
sented to the defendants which would in any way prove or tend to 
prove or raise any presumption that the license of the plaintiff should 
not be renewed or that it should be renewed upon any terms other 
than requested by the plaintiff and described in paragraph 12 of 
the bill of complaint, or otherwise than in accordance with the 
findings heretofore made by the defendants. 

7. At ninety-day intervals ever since June 15, 1927, the Federal 
Radio Commission, upon sworn evidence contained in application 
forms provided by it, has made repeated findings that the public 
interest, convenience, and necessity would be served by the renewal 
of Norman Baker’s license to operate at a frequency of 1,170 kilo¬ 
cycles, now used by radio broadcasting station WCaU, of the Uni¬ 
versal Broadcasting Company at Philadelphia, Pennsylvania, a fre¬ 
quency other than that used by the plaintiff. 

8. No evidence or information cognizable in law has been pre¬ 
sented to the defendants which would in any way prove or tend to 
prove or raise any presumption that the license of Norman Baker 
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should be renewed on any other terms than as requested by him or 
for any frequency used by the plaintiff, or otherwise than in accord¬ 
ance with the findings heretofore made by the defendants. 

9. The threatened actions of the defendants complained of in the 
bill of complaint and described in paragraph numbered 1 hereof do 

not constitute or prescribe any rule of general application or 

53 of a legislative or quasi-legislative character or any regula¬ 
tion necessary to prevent interference between stations or to 

carry out the provisions of the radio act of 1927 as amended, but 
constitute, in so far as herein complained of, a direct order affecting 
the rights, property, and assignments of the plaintiff. 

10. Under the rules and procedure of the Federal Radio Commis¬ 
sion, whenever application is made for a license, renewal or modifica¬ 
tion of license or for a construction permit, requesting authorized 
operation which might injuriously affect the service of an existing 
station, that station is made a respondent and the burden of proof 
is placed upon the applicant. 

11. Under the terms of the purported hearing procedure provided 
in the order of the defendants set out in paragraph 1 hereof, the 
defendents threaten to place upon the plaintiff the burden of show¬ 
ing why the changes and action described in the bill of complaint 
should not become effective. Under the terms of said order the de¬ 
fendants threaten to require the plaintiff to show cause why his 
property rights should not be destroyed or impaired. The hear¬ 
ing provided for by said order improperly places the burden of 
proof upon the plaintiff, is inadequately and manifestly unfair. 
The hearing as provided by the order is not recognized by any pro¬ 
vision of law, and no appeal would lie therefrom under contentions 
of the defendants. 

12. The order referred to provides no method for compelling the 
attendance of Norman Baker or of Universal Broadcasting Company, 
or of compelling them to produce evidence or present their claims 
for examination or themselves or their agents for cross examination 
with regard to the issues necessarily involved in the threatened 

action of the defendants. j 

54 13. If the order referred to is permitted to be effectuated by 

the defendants, the plaintiff’s rights will be injuriously af¬ 
fected as more fully set forth in the bill of complaint^ to the plain¬ 
tiff’s great damage and injury. j 

Wherefore, the plaintiff further prays: j 

1. That the defendants and each of them be perpetually enjoined 
from holding the hearing provided for in their said order of April 
28, 1930, above set forth, insofar as the plaintiff’s rights may be 
affected thereby or from holding any hearing with reference to the 
assignment of the plaintiff’s radio broadcasting station other than 
as provided for by law and that the court retain jurisdiction of this 
cause for the protection of the plaintiff’s rights to that extent. 

2. That the court declare invalid and of no effect the said order 
of the defendants of April 28, 1930, insofar as it purports to grant 
the plaintiff a hearing. 
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3. That the plaintiff’s prayers heretofore made for a preliminary 
injunction be extended to the additional relief herein requested. 

William J. Donovan, 

Bethuel M. Webster, Jr., 

Paul M. Segal, 

Solicitors for the Plaintiff . 

Washington, District of Columbia, ss : 

Paul M. Segal, being duly sworn, deposes and says: He is one of 
the attorneys for the plaintiff herein; he has read the foregoing sup¬ 
plemental bill of complaint and knows the contents thereof and 
knows the facts therein stated to be true of his own knowledge. 

Paul M. Segal. 

55 Sworn to before me this first day of May, 1930. 

[seal.] Richard A. Mahar, 

Notary Public, District of Columbia. 

(My commission will expire January 20,1933.) 

Answer to bill and supplemental "bill 
Filed May 13,1930 

******* 

Now come the defendants, Charles McK. Saltzman. Ira E. Robin¬ 
son, Eugene O. Sykes, Harold A. Lafount, and William D. L. 
Starbuck, as the Federal Radio Commission and for answer to said 
bill say: 

1. That they admit the identity of the plaintiff and the fact that it 
owns and operates a radio broadcasting station near Rochester, in 
the State of New York, known by the call signal WHAM, but allege 
further that they have no knowledge or belief as to the truth of the 
other allegations made in paragraph 1 of said bill. 

2. That they admit the identity of the defendants and the fact that 
they jointly constitute the Federal Radio Commission as alleged in 
paragraph 2 of said bill. 

3. That they admit the allegations of paragraph 3 of said bill which 
relate to the location and history of radio station WHAM subsequent 
to February 23, 1927, but allege that they have no knowledge or 
belief as to the truth of the other allegations contained in said 
paragraph. 

4. That they admit the allegations of paragraph 4 of said bill. 

5. That they admit that the daytime service area of a 

56 radio broadcasting station is less than at night, as alleged 
in paragraph 5 of said bill, but allege further that they have 

no knowledge or belief as to the allegations of said paragraph rela¬ 
tive to the precise radius of the service area of plaintiff’s station, 
WHAM, either in day- or night-time operation, the exact population 
within said service areas, and the precise character and origin of 
plaintiff’s programs. 

6. That they admit the satisfactory character of plaintiff’s equip¬ 
ment generally, but allege that they have no knowledge or belief con¬ 
cerning either the exact amount expended in the construction of said 
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station or the number of studios or pickup points used by it as 
alleged in paragraph 6 of said bill. | 

7. That they are without knowledge and belief as to the truth 
of the allegations made in paragraph 7 of said bill. 

8. That they are without knowledge and belief as to the truth 
of the allegations made in paragraph 8 of said bill. j 

9. That they are without knowledge and belief as to the truth of 
the allegations made in paragraph 9 of said bill. 

10. That they are without knowledge and belief as to the truth 
of the allegations made in paragraph 10 of said bill. 

11. That they admit that on or about January 11 j 1930, the 
plaintiff filed an application for a construction permit to authorize 
the erection of new and additional apparatus to use power of 50 
kilowatts on a frequency of 1,150 kilocycles as alleged in para¬ 
graph 11 of said bill, but deny that the commission is under any 
duty to grant said application except as plaintiff may show in ap¬ 
propriate proceedings and the commission find that the public rather 

than private interest will be served thereby, and that the com- 

57 mission has in fact made no such finding with respect to said 

application. j _ 

12. That they admit that the last license issued to station WHAM 
for operation on the frequency of 1,150 kilocycles expired at 3 a. m. 
o’clock April 30, 1930, and that on March 31, 1930, the plaintiff 
filed an application for renewal of said license for a 90^day period 
as alleged in paragraph 12 of said bill, but deny that the commis¬ 
sion is under any duty to grant said application except as plaintiff 
may show in appropriate proceedings and the commission find that 
the public rather than private interest will be served thereby, and 
that the commission has in fact made no such finding with respect 
to said application. 

13. That they admit the allegations of paragraph 13 bf said bill. 

14. That they admit the allegations of paragraph 14 of said bill. 

15. That they admit the allegations of paragraph 15 iof said bill. 

16. That they admit the allegations of paragraph 16 of said bill. 

17. That they admit the allegations of paragraph 17 of said bill. 

18. That they admit the allegations of paragraph 18 of said bill. 

19. That they admit the allegations of paragraph 19 i of said bill 

except in so far as they may be limited or qualified by matter ap¬ 
pearing in plaintiff’s supplemental bill of complaint or of the de¬ 
fendants’ answer thereto. j 

20. That they admit the allegations of paragraph 20 of said bill 
except in so far as they may be limited or qualified by 

58 matter appearing in plaintiff’s supplemental bill df complaint 

or of defendants’ answer thereto. j 

21. That they deny the allegations of paragraph 21 of said bill. 

22. That they deny the allegations of paragraph 22 |of said bill. 

23. That they deny the allegations of paragraph 23 of said bill. 

24. That they deny the allegations of paragraph 24; of said bill 

and in explanation of said denial allege that plaintiff has a full, 
complete, and adequate remedy at law as provided in section 16 
of the radio act of 1927, as amended. 




32 SALTZMAX ET AL. VS. STBCM3ERG-CARLS0N TELEPHONE MFG. CO. 

II 

For answer to said supplemental bill said defendants say: 

1. That they admit the allegations of paragraph 1 of said sup¬ 
plemental bill. 

2. That they admit the allegations of paragraph 2 of said sup¬ 
plemental bill. 

3. That they admit the allegations of paragraph 3 of said sup¬ 
plemental bill. 

4. That they admit the allegations of paragraph 4 of said sup¬ 
plemental bill. 

5. That they admit the allegations of paragraph 5 of said sup¬ 
plemental bill. 

6. That they deny the allegations of paragraph 6 of said sup¬ 
plemental bill. 

7. That they admit the allegations of paragraph 7 of said sup¬ 

plemental bill. 

59 8. That they deny the allegations of paragraph 8 of said 
supplemental bill. 

9. That they deny the allegations of paragraph 9 of said sup¬ 
plemental bill and in explanation of said denial allege that General 
Order No. 87, as originally enacted and as subsequently amended, 
proceeds upon a rule and theory for reducing cross talk and other 
interference by increasing the geographical and frequency separa¬ 
tion of all stations in the clear-channel class as established by Gen¬ 
eral Order No. 40. 

10. That they admit the practice and procedure of the commission 
as alleged in paragraph 10 of said supplemental bill only in so far 
as it has relation to the conduct of hearings on individual applica¬ 
tions for instruments of authorization, but deny that said practice 
and procedure has any application to multiparty proceedings or 
hearings of a class. provided for by General Order No. 87, as 
amended, where the licensing authority proposes and initiates a re¬ 
allocation of general application to a designated class of radio 
broadcasting stations. 

11. That they admit that General Order No. 87, as amended, 
places upon plaintiff and others affected by said proposed reallo¬ 
cation the burden of showing why the same should not be made 
effective, but deny that the effect of said action and requirement is 
to require plaintiff to show cause why its property rights should 
not be destroyed or impaired; that the burden of proof is improp¬ 
erly or unfairly placed upon plaintiff; that said proceeding is 
without warrant in law~ and that no appeal will lie from any deter¬ 
mination made as a result of such hearing, as alleged in paragraph 
11 of said supplemental bill. 

12. That they admit that General Order No. S7, as amended, 

60 makes no provision for compelling the attendance of Norman 
Baker or the Universal Broadcasting Company at said hear¬ 
ing or compelling said persons to produce evidence upon said hear¬ 
ing, as alleged in paragraph 12 of said supplemental bill, but deny 
that plaintiff is or could in any way be affected or prejudiced, as al¬ 
leged in said supplemental bill or otherwise by the nonattendance of 
either said Baker or said Universal Broadcasting Company at 
said hearing. 
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13. That they deny the allegations of paragraph 13 of said supple¬ 
mental bill. i 


III 


For a further answer to said bill and supplemental bill said 
defendants say: 

1. That neither General Order No. 87, as originally enacted or 
as subsequently amended, nor the commission's action pursuant 
thereto, was limited in its effect to plaintiff’s station or to any other 
station but was intended to be and was operative to affect a realloca¬ 
tion of frequencies as between all clear channel stations and as such 
was not an administrative order of special application to one or a 
limited number of stations but was an administrative regulation of 
general application to all stations within a designated class. Gen¬ 
eral Order No. 87 was enacted and promulgated and ithe action of 
the commission pursuant thereto was taken by the commission after 
a determination that said order and reallocation would. promote the 
public interest, convenience, and necessity, and pursuant to the regu¬ 
latory power over the subject matter conferred upon it by the radio 
act of 1927, as amended. 

2. That the enactment of General Order No. 87 and the reallo¬ 

cation of clear-channel stations made pursuant thereto was 

61 made necessary by reason of the fact that since the effective 
date of said General Order No. 40 it became apparent: 

(a) That certain stations operating on clear-channel assignments 
were suffering from and causing cross-talk interference to stations 
on ajacent channels; 

(b) That such interference "was chiefly, if not wholly, due to 
insufficiency of frequency separation for the geographical separation 
of the stations; 

(c) That it was impossible or at least extremely impracticable 
to move said stations for the purpose of alleviating said interference; 

(d) That said interference could be overcome or vCry materially 
reduced by changing the frequency assignments of a part only of the 
entire number of said stations so operating on clear-channel assign¬ 
ments and could not be affected without such changes} 

(e) That for the purpose of making said reallocation practicable and 
effective it would become necessary to change the frequency assign¬ 
ments of certain stations which as single units were operating in the 
public interest, convenience, and necessity in so far as their paticular 
service area was concerned and against which there! were few, if 
any, complaints; 

<(f) That the benefit which would accrue to the public at large and 
to said stations as a class, because of said reallocation, would be 
greatly in excess of the detriment or inconvenience which would 
result to individual groups of listeners or the individual owners of 
certain stations in said class. 

3. That before the enactment and promulgation of said General 
Order No. 87 and the assignment of frequencies pursuant thereto, 

the commission made a study and plan of ^aid proposed 

62 reallocation in which it confined said changes! in frequency 
assignments in so far as possible to stations which were either 

suffering from and/or causing cross-talk interference with stations 


i 
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on adjacent channels and in the formulation of said plan it was 
found necessary to make a change in the ferquency assignment of 
plaintiff’s station, as set out in paragraph 13 of said bill, in order 
to effectuate the purpose of said proposed reallocation. 

4. The defendants allege that no property rights of this plaintiff 
are or can be involved because: 

(a) This plaintiff has, upon making application for license and 
renewal of license, executed written waivers of any claim to the 
use of any particular frequency or of the ether as against the regu¬ 
latory power of the United States because of previous use of the 
same, whether by license or otherwise, and independent of such 
waivers as against said regulatory power have no property or other 
vested right in the frequency of 1,150 kilocycles; 

(b) Without admitting that plaintiff has any right as such to 
use its station equipment and property in interstate commerce (i. e., 
for broadcasting purposes), the action complained of does not 
attempt to deprive plaintiff of the right to such use but expressly 
makes provision for its exercise by the assignment to it of the 
frequency of 1,160 kilocycles—a clear channel substantially the 
equivalent in value to the frequency of 1,150 kilocycles; 

(c) No attempt was made by the action complained of to either 
limit or curtail the effect of any license or instrument of authoriza¬ 
tion issued to plaintiff by the commission and the effective date 

63 of said General Order No. 87 and the resulting reallocation 
was expressly limited to the expiration of a license period; 

(d) This plain tiff has no right as against the regulatory power 
of the United States to enter into contracts or other business 
arrangements for the use of any particular frequency for a period 
in excess of the maximum license period fixed by the terms of the 
radio act of 1927, as amended, and such arrangements or contracts, 
if made, can not operate to defeat the proper exercise of the regu¬ 
latory power vested in the commission. 

5. The defendants allege that the action of the commission in 
postponing and deferring the effective date of said proposed reallo¬ 
cation until after notice thereof and hearing thereon eliminates the 
objections sought to be made to the legality of said action, as alleged 
and set forth in paragraph 23 of said bill; provides plaintiff with a 
plain and adequate remedy at law in the event of an adverse deter¬ 
mination; renders moot and non justiciable all questions sought to 
be presented in this cause and eliminates the alleged basis for the 
grant of the temporary restraining order or of any relief prayed 
for in said original and supplemental bills. 

Wherefore the defendants pray the bill be dismissed and for 
judgment for their costs in this behalf incurred. 

Thad H. Brown, 
General Counsel. 

1 D. M. Patrick, 

Assist ami General Counsel. 

E. W. Pratt, 

Assistant Counsel. 


MSW 
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64 Washington, District of Columbia , ss: 

James W. Baldwin, being duly sworn, deposes and says 
that he is secretary of the Federal Radio Commission; that he has 
read the foregoing and knows the contents thereof, and that the same 
is true to his own knowledge, except as to matters therein alleged 
upon information and beliet, and that as to those matters he believes 
them to be true. 

James W. Baldwin, Secretary. 

Sworn to before me this thirteenth day of May, 1930. 

[seal.] . W. J. Clearman, 

Notary Public , District of Columbia. 
My commission expires June 2, 1932. 

| 

Amendment to Bill and Supplemental BUl\ 

Filed May 15, 1930 ! 

* * * * * * j * 


Now comes the plaintiff and, leave of court having been obtained, 
amends its bill of complaint by adding the following: 

1. On May 2, 1930, and after the filing of the supplemental bill of 
complaint in this case, the defendants publicly announced that the 
alleged hearing referred to in paragraph 15 of the bill of complaint 
and described m paragraphs 1, 11, and 12 of the supplemental bill 
of complaint, set for June 17, 1930, would not be held Ion said date 
but had been indefinitely postponed. 

2. Thereafter, after May 2, 1930, and prior to May 13, 1930, when 
the defendants filed their answer in this case, the public announce- 


to 


65 


writing 


in the form of 


an order of 


ment was reduced 
the defendants. 

3. This order appears in minute 206 of the defendants as 
of May 2, 1930, at 2.30 p. m.; it was mimeographed at the office of 
the defendants on May 13, 1930, at 2.30 p. m., and was made avail¬ 
able to the plaintiff on May 14, 1930. The order is as follows: 


Miscellaneous 


“ It appearing to the commission that the temporary restraining 
order affecting the frequency of 1,150 kilocycles, heretofore granted 
by the Supreme Court of the District of Columbia on the 24th day 
of April, 1930, in the case of Stromberg-Carlson Telephone Manu¬ 
facturing Company versus Charles McK. Saltzman dnd others, is 
still in full force and effect; that on April 26, 1930, and since the 
amendment of General Order No. 87, heretofore made on the 25th 
day of April, 1930, the Court of Appeals of the District of Columbia 
granted certain stay orders in the cases of Westinghouse Electric 
and Manufacturing Company versus Federal Radio Commission, 
being causes numbered 5150 and 5192 in said court, iand that each 
of said stay orders in terms prohibit the commission c from holding 
or conducting any hearings on the application of any other station 
for the use of the frequency of 1,020 Kilocycles during the pendency 
of this appeal or until further order of the court’; and that said 
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court did on said day grant a stay order in the case of the Courier 
Journal Company and the Louisville Times Company, appellants, 
versus Federal Radio Commission, being cause numbered 5190 in 
said court, in which it prohibited the commission from granting 
any license or licenses to any other station than that of appellants 
for the use of the frequency of 820 kilocycles during the pendency 
of said appeal or until further order of the court; 

“And it further appearing that all of said frequencies, namely, 
1,150 kilocycles, 1,020 kilocycles, and 820 kilocycles, have been in¬ 
cluded in and are essential to the proposed reallocation of clear 
channel frequencies provided for by General Order No. 87, as 
amended; that the inability of the commission to assign any one 
or all of said frequencies to parties other than those now operating 
thereon would defeat the purpose of said proposed reallocation and 
render futile and useless any hearing held with respect to said pro¬ 
posed reallocation; 

“ Now therefore it is ordered: 

“ That the hearing of June 17, 1930, provided for by General 
Order No. 87, as amended, be and the same is hereby postponed 
until such time as said temporary restraining order and said stay 
orders are dissolved or so modified as to permit the commission to 
conduct hearings with respect to and/or reallocate said frequencies. 

“ Frank H. Lovette, 

“Acting Secretary. 

66 “ Mimeographed May 13, 1930—2.30 p. m.” 

4. At the present time, although the changes complained of 
in the bill of complaint will (unless restrained) become effective 
July 31, 1930, no provision is made by the defendants for any hear¬ 
ing whatsoever with regard to such changes. 

Bethuel M. Webster, Jr., 

Paul M. Segal, 

, Attorneys for the Plaintiff. 

May 15/1930. 

Leave to file granted. 

W. Hitz, J. 

Washington, District of Columbia, ss: 

Paul M. Segal, of counsel for the plaintiff, on his oath says the 
facts set forth in the foregoing amendment to the bill of complaint 
and the supplemental bill of complaint are true within his personal 
knowledge. 

Paul M. Segal. 

Subscribed and sworn to before me this fifteenth day of May, 1930. 

[seal.] i Richard A. Mahar, 

Notary Public. 

67 Answer to amendment to bill and supplemental bill 

Filed May 17, 1930 

******* 

Now come the defendants, Charles McK. Saltzman, Ira E. Robin¬ 
son, Eugene O. Sykes, Harold A. Lafount, and William D. L. 
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Starbuck, as the Federal Radio Commission, and for answer to said 
bill of complaint and supplemental bill of complaint, as amended, 
say: 

1. That they admit the allegations of paragraph 1 of said amend¬ 
ment to bill of complaint and supplemental bill of complaint. 

2. That they admit the allegations of paragraph 2 of said amend¬ 
ment to bill of complaint and supplemental bill of complaint. 

3. That they admit the allegations of paragraph 3 of said 
amendment to bill of complaint and supplemental bill of complaint. 

4. That they deny the allegations of paragraph 4 of said amend¬ 
ment to bill of complaint and supplemental bill of complaint and in 
explanation of said denial allege that on May 16> 1930, said 
defendants, as the Federal Radio Commission, enacted and pro¬ 
mulgated the following further amendment to General Order No. 87: 

“ It appearing to the commission that the temporary restraining 
order affecting the frequency of 1,150 kilocycles, heretofore granted 
by the Supreme Court of the District of Columbia on the 24th day 
of April, 1930, in the case of Stromberg-Carlson Telephone Manu¬ 
facturing Company versus Charles McK. Saltzman and others, is 
still in full force and effect; that on April 26, 1930, ^nd since the 
amendment of General Order No. 87, heretofore made on the 25th 
day of April, 1930, the Court of Appeals of the District of Columbia 
granted certain stay orders in the cases of Westinghouse Electric and 
Manufacturing Company versus Federal Radio Comipission, being 
causes numbered 5150 and 5192 in said court, nnd that each 
68 of said stay orders in terms prohibit the comihission ‘from 
holding or conducting any hearings on the application of any 
other station for the use of the frequency of 1,020 kilocycles during 
the pendency of this appeal or until further order of the court’; 
and that said court did on said day grant a stay order in the case of 
the Courier-Journal Company and the Louisville Times Company, 
Appellants, versus Federal Radio Commission, being cause num¬ 
bered 5190 in said court, in which it prohibited the commission from 
granting any license or licenses to any other station ; than that of 
appellants for the use of the frequency of 820 kilocycles during the 
pendency of said appeal or until the further order of the court; 

“And it further appearing that all of said frequencies, namely, 
1,150 kilocycles, 1,020 kilocycles, and 820 kilocycles, have been 
included in and are essential to the proposed reallocation of clear 
channel frequencies provided for by General Order No. 87, as 
amended; that the inability of the commission to assign any one 
or all of said frequencies to parties other than those now operating 
thereon would defeat the purpose of said proposed reallocation and 
render futile and useless any hearing held with respect to said 
proposed reallocation; 

“Now, therefore, it is ordered that General Order No. 87, as 
amended, be and the same is hereby further amended as follows: 

“That the effective date of said order, as amended, and the hear¬ 
ing of June 17, 1930, therein provided for, be and the same are 
hereby postponed during the pendency of said causes or until such 
time as said temporary restraining order and said stay orders are 
dissolved or so modified as to permit the commission to conduct 
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said hearing with respect to and/or reallocated said frequencies in 
accordance with the findings and decision made by it upon said 
hearing. 

“It is further ordered that all of the said stations affected by 
General Order No. 87, as originally enacted and as subsequently 
amended, be notified at least twenty days in advance of any date 
fixed by the commission for said hearing. 

“ It is further ordered that said hearing date be fixed at a time 
not later than thirty days prior to the commencement of a regular 
license period and that any reallocation or change in frequency 
assignments, determined upon and ordered by the commission as a 
result of said hearing, shall not be made effective at an earlier date 
than the commencement of the next regular license period following 
said hearing.” 

Wherefore, the defendants pray the bill be dismissed and 

69 for judgment for their costs in this behalf incurred. 

Federal Radio Commission. 

D. M. Patrick, 

Assistant General Counsel. 

Elmer W. Pratt, 

Assistant Counsel. 

Washington, District of Columbia, ss: 

James W. Baldwin, being duly sworn, deposes and says that he 
is secretary of the Federal Radio Commission; that he has read the 
foregoing and knows the contents thereof, and that the same is 
true to hts own knowledge, except as to matters therein alleged upon 
information and belief, and that as to those matters he believes them 
to be true. 

James W. Baldwin, Secretary. 

Sworn to me this sixteenth day of May, 1930. 

[seal.] 1 Estelle R. Remy, 

Notary Public , District of Columbia. 

My commission expires January 9, 1935. 

Preliminary Injunction 
Filed June 28, 1930 

******* 

This matter coming on to be heard upon the plaintiff’s verified 
bill of complaint, filed April 24, 1930, supplemental bill of com¬ 
plaint, filed May 1, 1930, and amendment to said bill and supple¬ 
mental bill, filed May 15, 1930, upon defendants’ answer filed May 
13, 1930, and upon plaintiff’s motion for preliminary injunc- 

70 tion, the court having heard argument and considered briefs 
of counsel upon said motion, and 

It appearing that the defendants by their minutes numbered 
195 and 199 and otherwise threaten to change the assignment of 
plaintiff’s radio broadcasting station WHAM at Rochester, N. Y., 
from 1,150 kilocycles to 1,160 kilocycles, and, further, to assign to 
the frequency of 1,160 kilocycles station KTNT of Norman Baker, 
at Muscatine* Iowa, with power of 5,000 watts, for operation until 
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sunset at Muscatine, and that irreparable injury would be caused 
the plaintiff by such action in destruction of its service area, reduc¬ 
tion of the value of its equipment, depriving it of access to its listen¬ 
ing audience, depriving it of revenue from the operation of its 
station, and the conduct of its manufacturing business, and 
It appearing that on or about April 28, 1930, the; defendants, 
by “ Amendment to General Order 87,” postponed the effective date 
of their said proposed action until July 31, 1930, and it appearing 
that on May 16, 1930, the defendants, by “ Amendment to General 
Order 87,” further postponed said effective date “ until such time 
as the temporary restraining order heretofore granted in this cause 
might be dissolved or so modified as to permit the defendants to 
conduct hearings ” with respect to their said proposed action, and 
It appearing that the only hearing tendered to the plaintiff by 
the defendants is one wherein the defendants offer the plaintiff an 
opportunity to show cause why its frequency and that of Norman 
Baker should not be changed in accordance with the provisions of 
its said threatened action and that such hearing is not such a hear¬ 
ing as is provided by the law, 

Now, therefore, 

It is ordered that the defendants and each of them, until final 
determination of this case, be and they hereby are restrained 
71 and enjoined from effectuating any order changing the fre¬ 
quency assignment of the plaintiff’s radio station WHAM 
without prior notice and hearing, or from changing it as a result 
of any hearing wherein it is required that plaintiff show cause why 
said change be not made, or from doing anything ill furtherance 
of any such change; from assigning any other radio station to the 
frequency used or to be used by plaintiff’s radio station WHAM 
without prior notice and hearing, or from so assigning another 
station as a result of any hearing wherein plaintiff is required to 
show cause why such other radio station shall not be so assigned, 
or from doing anything in furtherance of any such Assignment or 
taking any steps in the issuance, execution, or delivery of licenses 
in connection therewith, and from interfering with the conduct and 
operation of the plaintiff of radio station WHAM full time, at a 
frequency of 1,150 kilocycles and a power of 5,000 watts, (without 
sharing the use of said frequency with any other station), as pro¬ 
posed in defendants’ minutes numbered 195 or 199 or their “ Amend¬ 
ments to General Order 87,” dated April 28, 1930, and May 16,1930. 
Done this 28th day of June, 1930. 

William Hitz, Judge. 

Notice 


To Thad H. Brown, 

General Counsel , Federal Radio Commission , 

Washington, D. C. 

Please take notice that the attached preliminary injunction will 
be forthwith presented for signature to the Honorable William Hitz, 
Judge of the Supreme Court of the District of Columbia. 

William J. Donovan, 

Bethuel M. Webster, Jr., 

Paul M. Segal, 

Solicitors f or Plaintiff . 
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72 Notice of Appeal 

Filed July 1,1930 

****** * 

Come now the Defendants in the above-entitled cause and note an 
appeal to the Court of Appeals of the District of Columbia from that 
certain order made and entered by the Supreme Court of the District 
of Columbia, June 28, 1930. 

Federal Radio Commission, 
By Thad H. Brown, 

General Counsel, Federal Radio Commission. 

D. M. Patrick, 

Assistant General Counsel, Federal Radio Commission. 

Fanney Neyman, 

Assistant Counsel, Federal Radio Commission. 
Citation 

Issued July 1, 1930 

******* 

The President of the United States, to Stromb erg-Carlson Telephone 
Manufacturing Company, a corporation, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the rules of said court, pursuant 
to an appeal from an order entered in the Supreme Court of the Dis¬ 
trict of Columbia, on the 28" day of June, 1930, wherein Charles 
McK. Saltzman, Ira E. Robinson, Eugene O. Sykes, Harold A. La- 
fount, and William D. L. Starbuck, as the Federal Radio Commis¬ 
sion, are appellants and you are appellee, to show cause, if any there 
be, why the decree rendered against the said appellants should 

73 not be corrected, and why speedy justice should not be done to 
the parties in that behalf. 

Witness the Honorable Alfred A. Wheat, Chief Justice of the 
Supreme Court of the District of Columbia, this 1" day of July in 
the year of our Lord one thousand nine hundred and thirty. 

[seal.] Frank E. Cunningham, 

Clerk. 

By Harry M. Hull, 

Asst. Clerk. 

Service of the above citation accepted this 1st day of July, 1930. 

Paul M. Segal, 
Attorney for Appellee. 

Assignment of Errors 

Filed July 15, 1930 

******* 

Now come the defendants in the above-entitled cause and file the 
following assignment of errors upon which they will rely in prosecut- 
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ing their appeal in the above-entitled cause from the order made by 
this honorable court on the 28th day of June, 1930: 

The court erred— 

1. In failing to dismiss the bill of complaint. 

2. In granting the application of plaintiff, Stromberg-Carlson Tele¬ 

phone Manufacturing Company, for a preliminary injunction, June 
28, 1930. j 

3. In failing to deny the application of plaintiff, StrOmberg-Carl- 
son Telephone Manufacturing Company, for a preliminary in¬ 
junction. 

4. In restraining and • enjoining defendants froin changing 
the frequency assignment of the plaintiff’s radio broadcast- 

74 ing station WHAM as a result of any hearing -Wherein it is 
required that plaintiff show cause why said change should not 

be made, or from doing anything in furtherance of any such change. 

5. In restraining and enjoining defendants from assigning any 
other radio station to the frequency used or to be used by plaintiff’s 
radio station WHAM as a result of any hearing wherein plaintiff is 
required to show cause why such other radio station shall not be so 
assigned. 

6. In restraining and enjoining the defendants from doing any¬ 
thing in furtherance of any such assignment or taking any steps 
in the issuance, execution, or delivery of licenses in connection 
therewith. 

7. In restraining and enjoining the defendants froin interfering 

with the conduct and operation by the plaintiff of radio station 
WHAM full time at a frequency of 1,150 kilocycles and a power of 
5,000 watts (without sharing the use of said frequency with any other 
station as proposed in defendants’ “Amendments to General Order 
87,” dated April 28,1930 and May 16,1930. j 

8. In failing to find that the procedure adopted by the amend¬ 

ments to the commission’s General Order 87, promulgated under and 
by virtue of section 4 (f) of the radio act of 1927, constitutes and is 
due process of law. j 

9. In failing to find that the burden of showing cause why the 
changes proposed by General Order 87, promulgated by the defend¬ 
ants under the regulatory power conferred by thei radio act of 
1927 as amended, should not be made, is upon plaintiff, Stromberg- 

Carlson Telephone Manufacturing Company. 

75 10. In other respects apparent of record. j 

Thad H. Brown, 

General Counsel, Federal Radio Commission. 

D. M. Patrick, 

Assistant General Counsel. 

Fanney Neyman, 
Assistant Counsel. 


Acknowledgment of service I 

i 

j 

Service of the within and foregoing assignment of errors acknowl¬ 
edged and a copy thereof received this-day of July, 1930. 

Paul M. Segal, 

Of Counsel for Plaintiff , Appellee. 
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Designation of record 
Filed July 15,1930 

******* 

Now come Charles McK. Saltzman, Ira E. Robinson, Eugene O. 
Sykes, Harold A. Lafount, and William D. L. Starbuck, as the Fed¬ 
eral Radio Commission, appellants in the above-entitled cause, and 
designate the parts of the record which they desire to have in¬ 
cluded in the transcript, said parts being considered sufficient for the 
determination of questions raised on appeal, namely: 

1. Appellee’s bill of complaint. 

2. Appellee’s motion for preliminary injunction. 

3. Appellee’s motion for temporary restraining order without 
notice. 

4. Temporary restraining order. 

5. Appellee’s supplemental bill of complaint. 

76 6. Appellants’ answer to appellee’s bill of complaint and 
supplemental bill of complaint. 

7. Appellee’s amendment to bill of complaint and supplemental 
bill of complaint. 

8. Appellants’ answer to appellee’s amendment to bill of com¬ 
plaint and supplemental bill of complaint. 

9. Preliminary injunction. 

10. Notice of appeal. 

11. Citation. 

12. Appellants’ assignment of errors. 

13. This designation. 

Thad H. Brown, 

Counsel for Defendants , Appellants. 
Acknowledgment of service 

Service of the within and foregoing designation of record ac¬ 
knowledged and a copy thereof received this — day of July, 1930. 

Paul M. Segal, 

Of Counsel for Plaintiff , Appellee. 

Order allowing special appeal 
Filed July 22, 1930 

Court of Appeals of the District of Columbia 
No.-, Term, 19 

Original No. 1682 

Charles McK. Saltzman, et al., petitioners, 

vs. 

Stromberg-Carlson Telephone Manufacturing Company 

77 On consideration of the petition for the allowance of a 
special appeal from the order of the Supreme Court of the 

District of Columbia entered therein by Mr. Justice Hitz on June 
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28, 1930, it is by the court this day ordered that a special appeal 
be and the same is hereby allowed as prayed, and it is further 
ordered that said special appeal be held over and permitted to come 
up on the record with the general appeal taken in said cause. 

Per Mr. Chief Justice Martin, July 22,1930. 

A true copy. j 

Test: 

Henry W. Hodges, 

Clerk of the Court of Appeals of the District of Columbia. 

[seal.] 

i 

Appellee's Designation of Record 
Filed July 22,1930 

4 | 

******* 

Now comes Stromberg-Carlson Telephone Manufacturing Com¬ 
pany, appellee in this cause and, without consenting to the appeal 
or admitting the propriety thereof, designates parts! of the record 
to be included in the transcript in addition to those designated by 
appellant, such additional parts being deemed necessary and material 
for a determination of the questions attempted to; be raised on 
appeal, namely: ! 

All exhibits introduced at the hearing in this cause upon the 
plaintiff’s motion for a preliminary injunction as follows: 

1. Affidavit of C. M. Jansky, jr. 

2. Certified copy of Minute 195 of the Federal Radio Commission, 

dated April 7, 1930. ! 

3. Certified copy of Minute 199 of the Federal Radio Commis¬ 
sion, dated April 14, 1930. i 

4. Certified copy of an amendment of General Order 87 of the 
Federal Radio Commission, dated April 25, 1930. 

Bethuel M. Webster, Jr., 

Paul M. Segal, 

Counsel for Plaintiff , AppeUee. 


78 


Acknowledgment of service 


I have received a true copy of the foregoing designation this 22 
day of July, 1930. 

Thad H. Br6wn, 

Counsel for appellant. 

Per N. 
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Supreme Court of the District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 78, both inclusive, to be a true and correct transcript of the 
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record, according to directions of counsel herein filed, copies of which 
are made part of this transcript, in cause No. 51325 in Equity, 
wherein Stromberg-Carlson Telephone Manufacturing Company, a 
corporation, is plaintiff and Charles McK. Saltzman, et al., as the 
Federal Radio Commission, are defendants, as the same remains 
upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
19th day of August, 1930. 

[seal.] Frank E. Cunningham, 

Clerk. 

By Chas. B. Coflin, 

Assistant Clerk. 

(Indorsed on cover:) Supreme Court, District of Columbia. No. 
5278. Charles McK. Saltzman, et al., appellants, vs. Stromberg- 
Carlson Telephone Manufacturing Company, a corporation. 

(Stamped on cover:) Court of Appeals, District of Columbia. 
Filed Aug. 20, 1930. Henry W. Hodges, Clerk. 
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In the Court of Appeals of the District 

of Columbia 


Ap ril Teem 
No. 5278 

! 

Charles McK. Saltzman, Ira E. Robinson, 
Eugene 0. Sykes, et al., appellants 

v . | 

Stromberg-Carlson Telephone Manufacturing 
Company, a Corporation, appellee ; 


APPEAL FROM TEE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA \ 


BRIEF OF THE APPELLANTS 


L STATEMENT OF THE CASE i 

i 

JURISDICTIONAL FACTS 

This is an appeal taken both generally (R. 40) 
and specially (R. 42) from the Supreme Court of 
the District of Columbia (Mr. Justice Hitz presid¬ 
ing) pursuant to the provisions of Section 26, Chap. 
2, Title 18, of the 1929 Code of Law for the District 
of Columbia. This appeal arises out of the action 
of the lower court taken on June 28,1930, at which 

time the lower court refused to dismiss the bill of 

(i) 


i 







i 


2 

complaint for injunction filed by appellee, the 
Stromberg-Carlson Telephone Manufacturing Com¬ 
pany, and also granted its application for a pre¬ 
liminary injunction. 

The appellants are before this court both by 
reason of having perfected their appeal taken on 
July 1,1930, as a matter of right (R. 40,41) and by 
reason of having petitioned for and having been 
(on July 22,1930) allowed a special appeal pursu- < 
ant to the statute and the provisions of Rule 10 of 
the Revised Rules of the Court of Appeals of the 
District of Columbia (R. 42, 43). 

THE PROCEEDINGS IN THE LOWER COURT 

. / 

The questions presented in this proceeding arise 
upon the issues presented by: Appellee’s bill of 
complaint for injunction and motion for prelimi¬ 
nary injunction filed April 24, 1930 (R. 1-9) ; ap¬ 
pellee’s supplemental bill of complaint filed May 
1, 1930 (R. 27-30); appellants’ answer to bill and 
supplemental bill filed May 13, 1930 (R. 30-35); 
appellee’s amendment to bill and supplemental bill 
filed May 15,1930 (R. 35-36) ; appellants’ answer 
to amendment to bill and supplemental bill filed 
May 17, 1930 (R. 36-38); all of which pleadings 
were duly verified and by certain exhibits offered 
by appellee on the hearing on application for pre¬ 
liminary injunction and filed June 28, 1930 (R~ 

10-25). 
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MATERIAL FACTS DISCLOSED BY THE RECORD 

The appellee, which is a corporation organized 
under the laws of the State of New York, with its 

i 

principal place of business in the City of Rochester 
in that State, has since 1927 owned and operated a 
radio broadcasting station situated near Rochester, 
known by the call signal WHAM. Appellee is en¬ 
gaged in the electrical manufacturing business and 

i 

is a large producer of telephone apparatus; and 
equipment as well as radio receiving sets. (R. 1,2.) 
The appellants herein constitute the Federal Radio 
Commission (hereinafter referred to as the Com¬ 
mission). (R. 2, 30.) | 

As a result of the Commission’s general alloca¬ 
tion of November 11, 1928 (the effective date of 
General Order 40), appellee’s station was assigned 
to the frequency of 1,150 kilocycles (a cleared Chan¬ 
nel designated for use by a station located in the 
first zone) with 5,000 watts power for nighttime 
operation, and since February 14, 1929, it has had 

i 

the exclusive day and night use of this channel 
under licenses from the Commission. (R. 3.) 
Station WHAM is admittedly well equipped and 

i 

maintained. It renders reliable broadcasting serv¬ 
ice to a relatively large area in daytime operation 
and a greater area during nighttime operation. 
The programs are of the character and kind usually 
broadcast by other cleared-channel stations and 
consist of matter originated by the station itself as 
well as certain so-called “chain programs” orig- 
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inated by the National Broadcasting Company. 
The station is used by appellee for testing'and de¬ 
veloping radio receiving apparatus manufactured 
by it and in providing a broadcasting service which 
fosters a demand for such articles. (R. 3, 4.) 

On March 31,1930, and prior to the expiration of 
the regular 90-day license period on April 30,1930, 
appellee filed arr application for renewal of its then 
existing license, requesting authority to operate for 
an additional 90-day license period on the frequency 
of 1,150 kilocycles, with a power output of 5,000 
watts, hours of operation unlimited. (R. 5.) 

On April 7, 1930, the Commission enacted and 
promulgated a regulation of general application 
known as its General Order 87, by the terms of 
which it sought to amend its General Order 40 by 
making a limited reallocation in the cleared-channel 
class. (R. 15.) The reallocation directly affected 
21 stations (R. 17), and, among other changes not 
here material, it sought to again designate the fre¬ 
quencies of 1,150 and 1,160 kilocycles as cleared 
channels, but to effect an exchange between the first 
and second zones by assigning the frequency of 
1,150 kilocycles to the second zone and assigning 
the frequency of 1,160 kilocycles to the first zone. 
By that order the changes in frequency assignment 
were ordered to be made effective April 30, 1930, 
at 3 a. m., Eastern Standard Time. (R. 16.) 

By a minute entry of that date (April 7,1930) a 
further provision was made that the frequency 
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assignment of appellee’s station, WHAM* should 

i 

be changed from 1,150 to 1,160 kilocycles and that 
instead of having the exclusive day and night time 
use of a cleared-channel frequency that j Station 
KTNT, of Muscatine, Iowa, owned and operated by 
Norman Baker, and theretofore operated on a fre¬ 
quency of 1,160 kilocycles, with a power output of 

i 

5,000 watts, hours of operation limited to sunset at 
Muscatine, should also be assigned to the frequency 
of 1,160 kilocycles. (R. 14.) The record discloses 
that the simultaneous daytime operation of Station 
WHAM at Rochester, N. Y., and Statiou KTNT 
at Muscatine, Iowa, 675 miles distant, on; the fre¬ 
quency 1,160 kilocycles, each with a power output 
of 5,000 watts, would result in a reduction of the 
reliable daytime service area of Station WHAM- 
(R. 10-12.) I 

On April 14, 1930, the Commission took appro¬ 
priate action on the renewal applications of all 

i 

station licenses, including that of appellee and of 
Norman Baker, to bring about the change in fre¬ 
quency assignments theretofore provided for by its 
General Order 87 and its minute entry of April 
7 (R. 13-17), and further stated that: 

In the event any station named; above is 
not satisfied with its operation under its 
aforesaid assignment, it may be heard on 
June 17, 1930, provided that such station 
shall give notice to the Commission of its-de¬ 
sire for such hearing twenty (20) days or 
more prior to said date. However, the effec- 
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tive date of the licenses issued hereunder 
shall be April 30, 1930, at 3 a. m., Eastern 
Standard Time. 

Neither appellee nor Norman Baker made for¬ 
mal application for the frequency assignments 
which were made to them by General Order 87 and 
the Commission action pursuant thereto. (R. 6.) 
On the other hand, Norman Baker had, on or about 
March 31,1930, filed with the Commission an appli¬ 
cation for renewal of broadcasting-station license 
on a frequency of 1,160 kilocycles, power 5,000 
watts, hours of operation until sunset at Muscatine, 
Iowa, and had, on or about April 8, 1930, filed 
with the Commission an application for a radio¬ 
broadcasting construction permit requesting the 
frequency of 1,170 kilocycles, with a power output 
of 50 kilowatts “to share time with the station on 
1,170 kilocycles.” (R. 28.) 

On April 24,1930, and before the issuance of the 
formal licenses in accordance with its action there¬ 
tofore taken on April 7 and 14 (R. 6), the Commis¬ 
sion was restrained from putting its proposed re¬ 
allocation or shift of frequency assignments into 
effect by a temporary restraining order granted in 
this case, which order enjoined the Commission 
from taking any step to effectuate a change in ap¬ 
pellee’s frequency assignment or in any way inter¬ 
fering in its use of the frequency of 1,150 kilocycles 
without prior notice and hearing (R. 26). 

. On April 28,1930, and subsequent to the issuance 
and service of the temporary restraining order upon 
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the Commission, the Commission enacted and pro¬ 
mulgated an amendment to General Order 87 post¬ 
poning the effective date of the proposed realloca- 

_i 

tion and reassignment from 3 a. m., Eastern 
Standard Time, April 30, 1930, to 3 a. m., Eastern 
Standard Time, July 31, 1930, and extending the 
then existing licenses of the stations affected by the 
proposed change until the latter date. This amend¬ 
ment also provided “that the said hearing: of the 
stations as affected by General Order No. 87 and 
as provided for in the minutes of the Commission 
of April 7, 14, 23, and 25, 1930, shall be held in ac¬ 
cordance therewith and as scheduled therein on the 
17th day of June, 1930, and all stations affected by 
the said order desiring to be heard shall show cause 
at that time why said frequency should not be 
changed in accordance with the provisions of Gen¬ 
eral Order No. 87 and the action of the Commission 
dated April 7, 1930.” (R. 24-25, 27-28.) | 

On May 2, 1930, the Commission publicly an¬ 
nounced that the hearing set for June 17,1930, had 
been indefinitely postponed, and on May 14, 1930, 
made public an order which, after making reference 
to the temporary restraining order theretofore is¬ 
sued by the lower court and of certain stay! orders 
granted by the Court of Appeals of the District of 
Columbia in cases involving the proposed realloca¬ 
tion, provided “that the hearing of June 17, 1930, 
provided for by General Order No. 87, as amended, 
be and the same is hereby postponed until such time 
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as said temporary restraining order and said stay 
orders are dissolved or so modified as to permit the 
Commission to conduct hearings with respect to 
and/or reallocate said frequencies.’’ (R. 35-36.) 

On May 16, 1930, the Commission enacted and 
promulgated a second and further amendment to 
General Order 87 which, after making reference to 
the temporary restraining order and stay orders 
heretofore referred to, provided: 

That the effective date of said order, as 
amended, and the hearing of June 17, 1930, 
therein provided for, be and the same are 
hereby postponed during the pendency of 
said causes or until such time as said tem¬ 
porary restraining order, and said stay or¬ 
ders are dissolved or so modified as to permit 
the commission to conduct said hearing with 
respect to and/or reallocated said frequen¬ 
cies in accordance with the findings and deci¬ 
sion made by it upon said hearing. 

It is further ordered that all of the said 
stations affected by General Order No. 87, 
as originally enacted and as subsequently 
amended, be notified at least twenty days in 
advance of any date fixed by the commission 
for said hearing. 

It is further ordered that said hearing 
date be fixed at a time not later than thirty 
days prior to the commencement of a regular 
license period and that any reallocation or 
change in frequency assignments, deter¬ 
mined upon and ordered by the commission 
as a result of said hearing, shall not be made 
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effective at an earlier date than the com¬ 
mencement of the next regular license period 
following said hearing. (R. 37^-38.) j 

i 

The verified pleadings and exhibits setting forth 
the facts herein summarized, as well as many! others 
not regarded as material to this controversy, were 
before the lower court when it granted appellee’s 
application for preliminary injunction. (R. 38, 
39.) j 

THE DECREE COMPLAINED OF 

Omitting recitals and formal parts the decree of 
June 28,1930, provides: 

i 

i 

It is ordered that the defendants and each 
of them, until final determination of this 
case, be and they hereby are restrained and 
enjoined from effectuating any order; chang¬ 
ing the frequency assignment of the plain¬ 
tiff’s radio station WHAM without prior 
notice and hearing, or from changing it as a 
result of any hearing wherein it is required 
that plaintiff show cause why said change be 
not made, or from doing anything in further¬ 
ance of any such change; from assigning any 
other radio station to the frequency used or 
to be used by plaintiff’s radio ; station 
WHAM without prior notice and hearing, 
or from so assigning another station as a re¬ 
sult of any hearing wherein plainti# is re¬ 
quired to show cause why such other radio 
station shall not be so assigned, or from do¬ 
ing anything in furtherance of any such 
assignment or taking any steps in the is¬ 
suance, execution, or delivery of licenses in 
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connection therewith, and from interfering 
with the conduct and operation of the plain¬ 
tiff of radio station WHAM full time, at a 
frequency of 1,150 kilocycles and a power of 
5,000 watts (without sharing the use of said 
frequency with any other station), as pro¬ 
posed in defendants’ minutes numbered 195 
or 199 on their “ Amendments to General 
Order 87,” dated April 28, 1930, and May 
16,1930. (R. 38-39.) 

H. ASSIGNMENT OE ERRORS 

The following errors were assigned and are now 
relied upon: 

1. In failing to dismiss the bill of complaint. 

2. In granting the application of plaintiff, 
Stromberg-Carlson Telephone Manufacturing 
Company, for a preliminary injunction, June 28, 
1930. 

3. In failing to deny the application of plaintiff, 
Stromberg-Carlson Telephone Manufacturing 
Company, for a preliminary injunction. 

4. In restraining and enjoining defendants from 
changing the frequency assignment of the plain¬ 
tiff’s radio broadcasting station WHAM as a re¬ 
sult of any hearing wherein it is required that 
plaintiff show cause why said change should not be 
made, or from doing anything in furtherance of 
any such change. 

5. In restraining and enjoining defendants from 
assigning any other radio station to the frequency 
used or to be used by plaintiff’s radio station 
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WHAM as a result of any hearing wherein plain¬ 
tiff is required to show cause why such othef radio 
station shall not be so assigned. 

6. In restraining and enjoining the defendants 
from doing anything in furtherance of any such 
assignment or taking any steps in the issuance, exe¬ 
cution, or delivery of licenses in connection 
therewith. 

7. In restraining and enjoining the defendants 

i 

from interfering with the conduct and operation by 
the plaintiff or radio station WHAM full time at 
a frequency of 1,150 kilocycles and a power of 5,000 
watts (without sharing the use of said frequency 
with any other station as proposed in defendants’ 
“ Amendments to General Order 87,” dated April 
28,1930, and May 16,1930. j 

8. In failing to find that the procedure adopted 
by the amendments to the commission’s General 
Order 87, promulgated under and by virtue of sec¬ 
tion 4 (f) of the radio act of 1927, constitutes and 
is due process of law. 

9. In failing to find that the burden of showing 

cause why the changes proposed by General Order 
87, promulgated by the defendants under the regu¬ 
latory power conferred by the radio act of 1927 as 
amended, should not be made, is upon plaintiff, 
Stromberg-Carlson Telephone Manufacturing 
Company. j 

10. In other respects apparent of record. (R. 

40-41.) | 
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HI. ARGUMENT 

GENERAL ORDER 87 AND THE COMMISSION’S ACTION 

PURSUANT THERETO 

The facts which gave rise to the proceedings in 
the lower court, the nature of those proceedings, 
that court’s disposition of the questions presented, 
as well as the appellants’ assignment of errors, have 
heretofore been set forth in our “Statement of the 
Case.” From these it is manifest that the correct¬ 
ness of the lower court’s action depends upon the 
construction and interpretation to be placed upon 
General Order 87, as originally enacted and as sub¬ 
sequently and finally amended, and the Commis¬ 
sion’s action pursuant thereto. 

General Order 87, as originally enacted and pro¬ 
mulgated, merely sought to amend General Order 
40, 1 and particularly Paragraph 4 (a) thereof, by 
providing a reallocation of certain frequencies 
theretofore established and assigned as cleared- 

1 General Order 40, which has been before this court upon 
many occasions, is that regulation of the Commission enacted 
August 30,1928, by the terms of which the 96 channels avail¬ 
able for broadcasting were classified into “ cleared channels, ,r 
“regional channels,” and “local channels” and distributed 
equally between the five zones as established by the Radio 
Act of 1927. (R. 3.) Since a sufficient geographical, as well 
as a frequency, separation is essential to good reception, Gen¬ 
eral Order 40 went further than the classification and distri¬ 
bution above noted and designated each of the frequencies 
classed as clear-channel frequencies for the use of a particu¬ 
lar zone. The frequencies 1,150 and 1,160 kilocycles were at 
that date both classed as clear-channel frequencies, the 
former being assigned to the first and the latter to the second 
zone. (R. 5.) 


channel frequencies (R. 5, 15) for the purpose of 
eliminating cross-talk interference conditions ex- 

I 

isting between stations on adjacent channels by 
increasing the mileage and frequency separation 

i 

of those stations. 

This reallocation was proposed and initiated by 
the Commission under and pursuant to the pro¬ 
visions of section 4 (f) of the Act (44 Stat. 1162) 
and upon the theory that the benefit which would 
accrue to the public at large and to the stations as 
a class would exceed any detriment or inconvenience 
in any individual case. (R. 33.) Only the cleared- 
channel classification was affected and only certain 
stations within that class. (R. 33.) Although as a 
matter of fact 21 stations were directly effected 
(R. 24), for the present purpose it will suffice to 
observe that the reallocation provided for an ex¬ 
change of frequencies between the first and second 
zones which involved the designation of the fre¬ 
quency 1,150 kilocycles as a cleared channel to the 
second zone (instead of the first zone as provided 
for by General Order 40) and the frequency 1,160 
kilocycles as a cleared channel to the first zone 
(instead of the second zone as provided for by Gen¬ 
eral Order 40) (R. 5,15). | 

As originally enacted, General Order 87 provided 
no method for carrying out this reallocation as be¬ 
tween the stations then actually using the frequen¬ 
cies involved. (R. 14H6.) That order &id pro¬ 
vide, however, that the changes were to be effective 
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April 30, 1930, at 3 a. m., eastern standard time 
(the commencement of the next regular 90-day 
license period), and no provision was made for 
notice to stations involved or hearings on the ques¬ 
tion of whether or not the reallocation should be 
made effective. (R. 1^16.) 

However, on April 14,1930, the Commission took 
appropriate action on the renewal applications of 
all station licenses affected by the reallocation to 
bring about the change in frequency assignments 
theretofore provided for by General Order 87. 
Plaintiff’s station, WHAM, was assigned to the 
frequency of 1,160 kilocycles and Station KTNT, 
of Muscatine, Iowa, a limited time or daytime sta¬ 
tion, owned and operated by one Norman Baker, 
was also assigned to that frequency. The Commis¬ 
sion further provided on that date by its minute 
entry No. 199 that any of the stations affected and 
not satisfied with its new assignment might be 
heard on June 17, 1930, upon giving the Commis¬ 
sion notice 20 days prior to that date. (R. 17.) 

On April 25,1930, the Commission amended Gen¬ 
eral Order 87: (1) By postponing the effective date 
of the order and the reallocation therein provided 
for until 3 a. m., eastern standard time, July 31, 
1930 (the end of the regular 90-day license period 
commencing April 30, 1930), and extending the 
then existing licenses of the stations affected by 
such reallocation until that date; and (2) by pro¬ 
viding that the hearing of June 17, 1930 there¬ 
tofore provided for by the Commission action of 
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April 14, 1930 (R. 17), be held as scheduled, at 
which time all stations affected and desiring to be 
heard “shall show cause at that time why said fre¬ 
quencies should not be changed in accordance with 
the provisions of General Order 87 * * I *” (R. 
24-25,27-28). j 

On May 16,1930, the Commission again amended 
General Order 87: (1) By providing that the ef¬ 
fective date of General Order 87, as amended, and 
the hearing of June 17, 1930, theretofore provided 
for, be postponed during the pendency of certain 
cases then described as pending or until shell time 
as certain court orders were dissolved or so modi¬ 
fied as to permit the Commission to conduct the 
hearing theretofore provided for and reallocate 
the frequencies in accordance with the findings and 
decision made by it upon such hearing; (2) by pro¬ 
viding that all the stations affected by General 
Order 87, as originally enacted and subsequently 
amended, be notified at least 20 days in advance of 
any date fixed by the Commission for hearing; and 
(3) by further providing that the date for the hear¬ 
ing thus provided for be fixed at a time not later 
than 30 days prior to the commencement of a regu¬ 
lar license period and that any reallocation or 

j 

change in frequency assignments determined upon 
and ordered by the Commission as a result of such 
hearing should not be made effective at a earlier 
date than the commencement of the regular license 
period following that hearing. (R. 37-38;) 

17172—30—3 

i 
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Thus, General Order 87, as finally amended, pro¬ 
vided for two things, or rather made provision for 
a single objective and a method to be followed in 
attaining it. It provided for a tentative or pro¬ 
posed reallocation of certain of the cleared-channel 
frequencies theretofore established and allocated to 
the various zones by General Order 40 and estab¬ 
lished a system of procedure to be followed in de¬ 
termining whether or not this proposed realloca¬ 
tion would be feasible and of putting it into effect 
if found as a result of such hearing to be so. 

THE ERROR IN THE DECREE OF JUNE 28, 1930 

Upon a record showing all of these facts the lower 
court on the 28th day of June, 1930, granted its 
preliminary injunction enjoining and restraining 
the appellants from: (1) Effectuating any order 
changing the frequency assignment of appellee’s 
station, WHAM, without notice and hearing, and 
(2) from.changing such frequency assignment as a 
result of any hearing wherein it is required that ap¬ 
pellee show cause why said change be not made. 
(R. 39.) Both provisions of this injunctive order 
are erroneous but for different reasons which re¬ 
quire separate consideration. 

A In improperly continuing the terms of the temporary 

restraining order 

The incorrectness and impropriety of the first 
specification or provision of the decree of June 28, 
1930, can best be demonstrated by an analysis of 
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the several pleadings constituting appellee’s 
amended bill and the issues presented thereby. 

The case attempted to be made by appellee in its 
original bill (R. 1-10) was bottomed on the propo¬ 
sition that the action of the Commission pursuant to 
General Order 87, as originally enacted and promul¬ 
gated, or, more particularly, the action of April 14, 
1930 (R. 17) (whereby the Commission attempted 
to grant appellee’s renewal application in different 
terms than that set forth in its application), was 

i 

illegal and beyond the powers of the Commission 
under the Act, or, if within the power attempted to 
be conferred upon the Commission by the terms of 
the Act, that it was nevertheless violative of the 
Fifth Amendment to the Federal Constitution in 
that it amounted to the taking of appellee’s prop¬ 
erty without due process of law. This proposition 
or rather these propositions, variously stated, con¬ 
stitute the sole and only charges of illegality then 
made with respect to the action of the Commission 

i 

alleged to have been then taken or threatened. (R. 
7-8.) | 

The accuracy of the first of these charges obvi¬ 
ously depends upon the construction to be placed 
upon section 11 of the Act (44 Stat. 1162) ; the sec¬ 
ond upon the nature of the rights, if any, which a 
licensee under the Act may have to a renewal of 
his license in identical terms. Both were dependent 
upon the fact that no hearing of any sort had been 
provided for as a condition precedent to the change 
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in appellee’s frequency assignment and the relief 
then prayed for (and which is further reflected in 
the provisions of the temporary restraining order 
granted on April 14,1930; R. 26) was 4 ‘that the de¬ 
fendants be enjoined from effectuating any order 
changing the frequency assignment of plaintiff’s 
Radio Station WHAM without prior notice and 
hearing * * (R. 8.) 

Appellee’s supplemental bill, while purporting 
to be consistent with the original bill and in further¬ 
ance of its object, was in fact a material departure 
therefrom. The first amendment to General Order 
87 was set forth in detail showing the new provi¬ 
sions relative to notice and hearing prior to change 
in frequency assignments (R. 27-28) and the relief 
then prayed for was that “the defendants and each 
of them be perpetually enjoined from holding the 
hearing provided for in their said order of April 
28, 1930, above set forth in so far as plaintiff’s 
rights may be affected thereby * * (R. 29.) 

Viewed from an attitude most favorable to ap¬ 
pellee’s position, the legal effect of this departure 
in the supplemental bill was to amend its original 
bill for injunctive relief so as to eliminate from 
consideration all allegations of the original bill 
which were inconsistent therewith. Furthermore, 
the second and final amendment to General Order 
87 was then before the court for its consideration 
{Union Bank v. Geary, 5 Pet. 99; United States v. 
Workingmen’s Amalgamated Council of New Or - 
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leans et al., 54 Fed. 994; Demarest v. 

Repeating Arms Co., 257 Fed. 170; TFatef Cow- 
pany of Tonopah v. Public Service Commission of 
Nev. et al., 250 Fed. 304). This amendment showed 
not only that a hearing had been provided for, but 
definitely established the nature of such hearing 
and the rules for the conduct thereof. (R. 37-38.) 
Upon this state of the record any decree purporting 
to compel the Commission to do that which had 
admittedly been done is manifestly erroneous. 

It is the duty of a court of equity to determine not 
merely whether the complainant was entitled to an 
injunction at the time he instituted suit but whether, 

i 

under the facts as they appear at the time <?f hear¬ 
ing, such relief should be granted ( Alsage v. 
Peterson, 141 N. W. 391; Ann. Cases, 1915 I) 1251). 
The duty of a court of equity to exercise a sound 
discretion is a continuing one, and a preliminary 
injunctive order should be dissolved when the rea¬ 
sons for granting it have ceased to exist and it can 
no longer serve any useful purpose {Texas, etc., 
R. R. Co. v. Interstate Transportation Co., 155 U. S. 
-585; Singer Mfg. Co. v. Wright, 141 U. IS. 696; 
Lewis Publishing Co. v. Wyman, 228 U. S. 610; 
Mills v. Green, 159 U. S. 651). 

The fact that no particular harm resulted to the 
Commission because of the continuation: of the 

i 

terms of the temporary restraining order long after 
the letter and spirit of that order had been complied 
with does not cure the error in this action. | Clearly 
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the court would not have been justified in retaining 
jurisdiction and refusing to dismiss the bill solely 
for that purpose. The fact that there were other 
and vital errors in the decree from which the appel¬ 
lants were virtually forced to appeal is an inde¬ 
pendent circumstance which in no way affects this 
error. 

The error is plain and if persisted in, in other 
cases would prove extremely embarrassing to these 
appellants, constituting as they do an administra¬ 
tive body whose very existence is justified only by 
its ability to speedily and effectively deal with mat¬ 
ters of reallocation and kindred questions in jus¬ 
tice to the parties and without recourse to the 
courts. The inclusion of such a provision in the 
decree complained of constitutes an abuse of dis¬ 
cretion which should be speedily corrected in this, 
an appeal from that decree, if for no other reason 
than as an admonition to the lower court for its 
conduct in future cases. 

B. In holding and deciding that the procedural provisions 
of General Order 87 were invalid 

The error in the second specification or provision 
of the decree of June 28,1930, is not only manifest 
but its importance to the Commission can hardly be 
overemphasized. 

Appellee’s supplemental bill charged as illegal 
that part of General Order 87, as amended, which 
placed upon appellee and others similarly situated 
the burden of showing at the hearing provided for 
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why the changes in frequency assignments provided 
for by General Order 87, as originally enacted, 
should not become effective. (R. 29.) The lower 
court’s views concerning the sufficiency ; of this 
charge are reflected in the language of the decree 
rendered wherein the language of the charge is 
virtually and literally adopted. I 

While appellee’s supplemental bill does not di¬ 
rectly charge that this procedural provision of the 

i 

amended general order would, if enforced' operate 
as a denial of due process, this charge is the one 
most frequently urged against- such a provision; 
this theory is deducible from the tenor of the 
amended bill and was obviously adopted by the 
lower court. (R. 39.) ! 

While no precise or exact definition jof “due 
process” as that term is used in the Fifth a|nd Four¬ 
teenth Amendments to the Federal Constitution 

i 

has been attempted by the courts, certain general 
rules have been laid down which, if properly ap¬ 
plied to the facts disclosed by the record, show that 
no question of due process is or can be presented 
in the case at bar. j 

The applicable rules deducible from "these de¬ 
cisions may be briefly summarized as follows: 

(1) The due process clause of the Fourteenth 
Amendment does not require that the proceedings 
in a state court should be in any particular mode 
but only that there should be a regular course of 
proceedings in which notice is given of the claim 
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asserted and an opportunity afforded to defend 
against it. ( Simon v. Craft, 182 U. S. 427 at 437.) 

(2) A state legislature may, consistent with the 
due-process clause of the Fourteenth Amendment, 
change the burden of proof ( J ames-Dickinson 
Farm Mortgage Co. v. Harry, 273 U. S. 119) or 
enact legislation declaring that the proof of one 
fact or a group of facts shall constitute evidence of 
an ultimate fact (Western & Atlantic R. R. Co. v. 
Henderson, 279 U S. 639). 

(3) A rule to show cause is not a denial of due 
process within the meaning of the Fourteenth 
Amendment to the Federal Constitution. ( Rail¬ 
road Commission v. Atlantic Coast Line R. R. Co., 
71 S. C. 135, 50 S. E. 643; L. & N. R. R. Co. v. 
Schmidt , 2 177 U. S. 230; Minneapolis & St. L. R. R. 
Co. v. Minnesota, z 193 U. S. 53.) 

(4) The words “due process of law” have the 
same meaning in the Fifth and Fourteenth Amend- 

2 In the ease of L. <& N. R. R. Co. v. Schmidt , supra, the 
Supreme Court of the United States upheld as consistent 
with the due-process clause of the Fourteenth Amendment 
the procedure provided for by a statute of the State of Ken¬ 
tucky whereby a defendant was brought in after judgment 
rendered to show cause why the same should not be enforced 
against him. 

3 In the case of Minneapolis c£* St. L. R. R. Co. v. Minne¬ 
sota, supra, the validity of a statute of the State of Minnesota 
was upheld which imposed upon the railroad company the 
burden of showing that the construction of a railroad station 
at a given site was unnecessary where proceedings to compel 
the construction of such a station were initiated by persons 
eligible under the Act so to do. 
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ments to the Federal Constitution. ( TJ. S. jv. Arm¬ 
strong 265 Fed. 683; Hurtado v. Calif., 110 U. S. 
516; ex parte Kammler, 136 U. S. 436.) 

(5) Congress may, consistent with the due process 
clause of the Fifth Amendment, create rebuttable 
presumptions and shift the burden of proof. 
(Akron, C. <t Y. R. R. Co. v. TJ. S., 261 TJ. S. 185 
at 197.) | 

The holdings of these cases are not only sufficient 
to demonstrate the validity of the procedural pro¬ 
visions of the amended general order as against any 
claim of a denial of due process but the! case of 
Akron, C. & Y. B. R. Co. v. TJ. S., supra, goes further 
and shows the entire validity of the challenged pro¬ 
vision as well as the necessity for the adoption of 
such procedure by an administrative or regulatory 
body in multiparty proceedings. 

In that case an apportionment of the total rate 
collected by a number of connecting carriers was 
made by the Interstate Commerce Commission 
pursuant to certain provisions of Chap. 19 of the 
Transportation Act of 1920. The procedure em¬ 
ployed by the Commission was objected to because, 
as complainants contended, it was in effect a fixing 
of the divisions as between groups without consider¬ 
ing the carriers individually. This procedure 
consisted of a hearing open to all affected at which 
hearing evidence deemed typical of the whole rate 
structure rather than of the circumstances of par¬ 
ticular carriers was received and considered by the 
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Commission and the whole matter disposed of by a 
single order. The statute in question required a 
“full hearing.’’ 

In disposing of this and other objections to the 
procedure employed the Supreme Court said: 

(On p. 200:) A full hearing is one in 
which ample opportunity is afforded to all 
parties to make, by evidence and argument, 
a showing fairly adequate to establish the 
propriety or impropriety, from the stand¬ 
point of justice and law, of the step asked 
to be taken. The Commission recognized, 
and observed, these essentials of a full 
hearing. 

(On p. 197:) Obviously, Congress in¬ 
tended that a method should be pursued by 
which the task which it imposed upon the 
Commission could be performed. The 
number of carriers which might be affected 
by an order of the Commission, if the power 
granted were to be exercised fully, might 
far exceed 600; the number of rates involved, 
many millions. 

The weak roads were many. The need to 
be met was urgent. To require specific evi¬ 
dence and separate adjudication, in respect 
to each division of each rate of each carrier, 
would be tantamount to denying the possi¬ 
bility of granting relief. We must assume 
that Congress knew this, and that it knew 
also that the Commission had been confronted 
with similar situations in the past, and how 
it had dealt with them. 
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For many years before the enactment of 
Transportation Act, 1920, it had been neces¬ 
sary, from time to time, to adjudicate com¬ 
prehensively upon substantially all i*ates in 
a large territory. When such rate changes 
were applied for, the Commission made them 
by a single order; and, in large part,,on evi¬ 
dence deemed typical of the whole rate struc¬ 
ture. This remained a common practice 
after the burden of proof to show that a pro¬ 
posed increase of any rate was reasonable 
had been declared, by Act of June lk, 1910, 
chap. 309, § 12, 36 Stat. at L. 539, 551, 552, 
Comp. Stat. § 8583, 4 Fed. Stat. Anno. 2 ed. 
p. 458, to be upon the carrier. Thus, the 
practice did not have its origin in the group 
system of rate making provided for in 1920 
by the new § 15a. It was the actual neces¬ 
sities of procedure and administration which 
had led to the adoption of that method, in 
passing upon the reasonableness of proposed 
rate increases. The necessity of adapting a 
similar course when multitudes of divisions 
were to be passed upon was obvious. The 
method was equally appropriate in such in¬ 
quiries ; and we must assume that Congress 
intended to confer upon the Commission 
power to pursue it. 

That there is no constitutional obstacle to 
the adoption of the method pursued is clear. 
Congress may, consistently with the due proc¬ 
ess clause, create rebuttable presuknptions 
{Mobile, J . & K. C. R. Co. v. Tumipseed, 219 
U. S. 35, 55 L. ed. 78, 32 L. R. A. (N. jS.) 226, 
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31 Sup. Ct. Rep. 136, 2 N. C. C. A. 243, Ann. 
Cas. 1912 A, 463; Lindsley v. Natural Car¬ 
bonic Gas Co. 220 U. S. 61, 55 L. ed. 369, 31 
Sup. Ct. Rep. 337, Ann. Cas. 1912C, 160), 
and shift the burden of proof ( Minneapolis 
i & St. L. R. Co. v. Minnesota, 193 U. S. 53, 
48 L. ed. 614, 24 Supp. Ct. Rep. 396). It 
might, therefore, have declared in terms, that 
if the Commission finds that evidence intro¬ 
duced is typical of traffic and operating con¬ 
ditions, and of the joint rates and divisions 
of the carriers of a group, it may be accepted 
as prima facie evidence bearing upon the 
proper divisions of each joint rate of every 
carrier in that group. Congress did so pro¬ 
vide, in effect, when it imposed upon the 
Commission the duty of determining the di¬ 
visions. For only in that way could the task 
be performed. * * * 

The application of these principles to the present 
case is manifest; the analogy is complete. 

In the case of City of New York v. Federal Radio 
Commission (36 F. (2d) 115) this Honorable 
Court, in speaking of the duties of the Commission 
under the Act, said: 

This regulation must deal with the broad¬ 
casting system as a whole, of which each 
station is only a unit, and must have as its 
purpose the promotion of the public interest, 
convenience, and necessity. 

This Court judicially knows that there are now 
over 600 broadcasting stations operating in the 
United States with varying assignments as to fre- 
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quency, power, and hours of operation. In the 
cleared-channel class alone there are in excess of 
40 such stations; 21 stations were directly affected 
by the reallocation provided for by General Order 
87. (R. 24.) The effect of holding either tljat the 
Commission can only make such changes ih fre¬ 
quency assignments as are applied for by indi¬ 
vidual licensees or that the sole method of pro¬ 
cedure for making such changes is one by which the 
Commission must not only propose and initiate 
such changes but assume the burden of establishing 

i 

their beneficial character as against each pf the 
individual licensees affected thereby, would not 
only be destructive of the general purposes of the 

i 

Act but is in no way contemplated by its provisions. 

The procedural provisions of General Order 87, 
as amended are also impervious to any objection 
that the stations affected would be compelled to 
meet and refute evidence which would not be sub¬ 
mitted upon the hearing by the Commissicin and 
concerning which the stations had no knowledge, or 
that such stations would be called upon to rebut an 
irrebutable presumption created by the terms of the 

i 

order itself. Such procedure would be unlawful. 
(.Interstate Commerce Commission v. L. & N. R. R . 
Co 227 U. S. 88.) The order itself is not sus¬ 
ceptible of such an interpretation, and there is no 
basis in law for enjoining the action of any admin¬ 
istrative body on the mere apprehension that it 
will not do its duty or follow the law. (Waite v. 
Macey, 246 IT. S. 606.) I 
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In short, the situation may be summarized as fol¬ 
lows: (1) A system of procedure by which parties 
are required, under penalty of default or its equiva¬ 
lent, to appear and “show cause” violates no con¬ 
stitutional provision. (See cases, p. 22, ante.) 
(2) Clearly it violates no provision of the Radio 
Act. (Section 4 (f); Carr ell v. Federal Radio 
Commission, 36 F. (2d) 117; Chicago Federation 
of Labor v. Federal Radio Commission, 41 F. (2d) 
422.) (3) The adaptability of such procedure to 

proceedings wherein a regulatory body is required 
by statute to make determinations affecting a large 
number is not only manifest but has been expressly 
recognized by the Congress (36 Stat. 539, 551, 552) 
and the Supreme Court of the United States. 
(Akrovt C. & Y. R. R. Co. v. U. S., supra.) 

The effect of the lower court’s decree was not 
only to deny the Commission the use of such pro¬ 
cedure in the present case but to establish an erro¬ 
neous precedent for the conduct of future cases. 
The error is plain and, as we submit, the duty of 
this Honorable Court is clear. 

THE REVIEWING COURT’S JURISDICTION 

This is a case in which the essential grounds of 
the action and defense can be determined from the 
pleadings. ( Hight v. Richmond Park Improve¬ 
ment Co., 45 App. D. C. 583.) It is likewise a case 
where the trial of the issues framed and certified to 
this Honorable Court would result in vexatious 
delay and cost to no good purpose. ( Healey v. 


* 


2d \ 

j 

Maroney, 34 App. D. C. 99.) For these reasons this 
Honorable Court by its order of July 22, 1930 (R. 
42,43), allowed a special appeal. The discretion of 
the Court in such matters is absolute and hot sub- 

I 

ject to review. (27 Stat. 434; Parish v. Hedges, 
34 App. D. C. 21.) I 

There can be no doubt that an appellate court has 

i 

the power to consider the merits of a case on appeal 
\ from an interlocutory decree granting an injunc¬ 

tion provided the assignments of error and the rec¬ 
ord are sufficient to bring the entire decree before 
the reviewing court. ( Smith v. Vulcan Iron Works, 
165 U. S. 518; re Tampa Suburban R. R. Go., 168 
> U. S. 583; Bissell Carpet Sweeper Co. v. Goshen 

Sweeper Co.* 72 Fed. 545.) The assignments 

- ! - 

4 The distinction between cases where the record does not 
permit of final determination on appeal from a preliminary 
injunction and those wherein such a determination can and 
should be made was observed in the Bissell case , supra. In 
speaking of cases of the latter class the Court said: “ Quite 
v another question would arise if, on an appeal from such an 

order, this court, upon the record, should conclude^ not only 
that no case was exhibited for a preliminary injunction, but 
also that the bill could not be entertained for any purpose. 
In such a situation shall it refuse to determine the case on 
the merits and refuse to direct the lower court to dismiss 
the bill? Must it confine itself to a mere expression of 
opinion that the discretion of the court had been erroneously 
exercised and permit a fruitless suit, to be prosecuted to a 
final decree, ultimately to end in dismissal? Clearly, the 
court ought not to idly sit and merely advise the counsel and 
lower court, but should, if it has jurisdiction, and it has 
before it a sufficient record to enable it to do justice, pro¬ 
nounce a judgment upon the merits and direct the inferior 
court to do what it originally ought to have done.’f 

j 

i 

i 

l 
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of error in this case challenge the entire decree 
(R. 40, 41); there are no material issues of fact 
and as heretofore noted the issues of law are 
squarely presented. 

The appellants herein were sued as officers of the 
Government. In numerous cases and particularly 
in the case of Darlington v. Lane (46 App. D. C. 
465) and Garfield v. U. S. ex rel. Turner (31 App. 
D. C. 332), this Honorable Court recognized the 
limitatioiis upon the control which a court of 
equity can exercise over such officers. In the Lane 
case, supra, it was said: 

If an officer of the government is without 
lawful power or jurisdiction to do the thing 
complained of he may be enjoined with the 
same propriety as by mandamus he can be 
compelled to perform a duty imposed upon 
him by law. 

In the Garfield case, supra , it was said: 

But it (referring to the equity power) will 
not restrain the performance of a lawful act 
or command the performance of an unlawful 
act. 

The only relief prayed for in the original bill 
(R. 8, 9) was granted in the temporary restraining 
order and, as we contend, needlessly and improp¬ 
erly carried over by the decree complained of in 
the‘form of a preliminary injunction (see p. 16 to 
20, ante). The only relief prayed for in the sup¬ 
plemental bill was in substance likewise granted in 


the second specification of that decree (see pp. 20 
to 28, ante). The frivolous and inconsequential 
nature of the other charges of illegality contained 
in appellee’s amended bill is not only demonstrated 
by the fact that the lower court refused to acknowl¬ 
edge their sufficiency, even though it felt compelled 
to grant appellee’s prayer for injunctive relief, but 
by an examination of these allegations themselves. 
They constitute for the most part a recital of facts 
and circumstances which are pertinent if at all to 
the licensing history of appellee’s station, WHAM, 
coupled with a rather indefinite charge that the 
Commission, in the conduct of the hearing, pro¬ 
vided for by General Order 87, as amended, would 
act arbitrarily and in the absence of proper 
evidence. j 

The purpose of equitable intervention is, in a 
proper case, to prevent the harmful consequences 
of an illegal act, but never to prevent the perform¬ 
ance of a legal act on the theory that it might con¬ 
ceivably be done in an illegal manner. It is well 
settled that courts will not issue injunctions against 
officers or administrative bodies on the mere appre- 
hension that they will not do their duty or will not 
follow the law (Waite v. Maeey, supra), and that 
a court of equity can not go outside the issues pre¬ 
sented by the pleadings for the purpose of giving 
relief ( Walden v. Bodeley, 14 Pet. 156; Harrison v. 
Nixon, 9 Pet. 483). In short, the only substantial 
issues presented were decided in appellee’s favor 
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and this decision is reflected in the mandate of the 
decree complained of. If that decree is erroneous 
the case should be finally disposed of. 

There can be no merit in the contention that the 
jurisdiction of the lower court should be retained. 
The record discloses that at the time of the rendi¬ 
tion of the decree complained of the reallocation 
provided for by General Order 87 was not in effect. 
Moreover, it appears that it might never become 
effective. The entire plan of reallocation was de¬ 
pendent upon the finding and decision of the Com¬ 
mission to be made as a result of a hearing provided 
for by the procedural provisions of General Order 
87. (R. 37-38.) If the procedural provisions of 
that order are in themselves not invalid it can not 
be assumed that the result of their application will 
be (Waite v. Macey, supra). 

In this respect the situation is not unlike that dis¬ 
closed by certain cases in which a court of equity 
has been sought to enjoin boards or commissions 
from establishing a certain schedule of rates or 
charges. In one of those cases, namely, Railroad 
Commission cases (116 U. S. 307, 335), it was said: 

As yet the commissioners have done noth¬ 
ing. There is certainly much they may do in 
regulating charges within the state which 
would not be in conflict with the Constitution 
of the United States. It is to be presumed 
that they will always act within the limits 
of their constitutional authority. It will be 
time enough to consider what may be done 


V 


33 


i 


i 

I 



to prevent it when they attempt! to go 
beyond. 

(See also New Orleans Waterworks Co. v. 
New Orleans, 164 U. S. 471; McChord v. 
Louisville & Nashville Railway Co., 183 U. S. 
483.) | 

j 

This is not a ease where another and adequate 
legal remedy has become available since the filing 
of the original bill. ( Beedle v. Rennet, 122 U. S. 71; 
Dawson v. Kentucky Distilleries Co., 255 Ui S. 288; 
Busch v. Jones, 184 IT. S. 598.) It is a cas£ where 
the allegations of the supplemental bill defeat the 
purpose and predicate of the original bill and where 
the uncontradicted facts disclosed by the record at 
the time of the rendition of the decree show that 
the plaintiff below was entitled to no relief, j As said 
in the case of Texas & Pacific Railway Co. v. Inter¬ 
state Transportation Company (supra): 

i 

To now entertain the bill would be to deal 
' with a state of affairs no longer existing and 
which possibly may never recur. 


Under the circumstances disclosed by thiis record 
this Court has the undoubted power and as we sub- 

i 

mit a correlative duty to “ pronounce a judgment 
upon the merits and direct the inferior court to do 

I 

what it originally ought to have done. ” 


IV. CONCLUSION 

| 

Because of the commission of the errors assigned 
and apparent of record it is respectfully urged 
that the decree rendered against the appeUants be 
corrected and that speedy justice be done to the 

i 


i 

i 

i 
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parties by directing the lower court to dismiss ap¬ 
pellee’s amended bill for injunctive relief. 
Respectfully submitted. 

Federal Radio Commission, 

By Thad H. Brown, 

General Counsel. 

D. M. Patrick, 

i 

Assistant General Counsel . 
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IN THE 


(Enurt of Appeals 

DISTRICT OF COLUMBIA 
October Term, 1930 


Charles McK Saltzman, Ira E. Rob¬ 
inson, Eugene O. Sykes et al v 

Appellants , 

against 

Stromberg-Carlson Telephone Manu¬ 
facturing Company, a corporation, 

Appellee. 


No. 5278 


ON APPEAL FROM THE SUPREME COURT 
OF THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


L THIS APPEAL IS AN ATTEMPT TO REVIEW 
DISCRETIONARY ACTION WHICH IS SUPPORTED 
BY EVERY PRESUMPTION OF CORRECTNESS. 

i 

I 

This is a special appeal allowed the members of the 
Federal Radio Commission July 22, 1930, from a pre¬ 
liminary injunction issued against them June 28, pen¬ 
dente lite, by Mr. Justice Hitz in a suit for a permanent 
injunction brought by the Stromberg-Carlspn Telephone 
Manufacturing Company April 24 in the Supreme 
Court of the District of Columbia (R. 42-43.) 
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The attempted general appeal (R. 40-41) does not 
lie. The preliminary injunction deals with threatened 
changes in frequency assignments of two radio stations 
and is not an interlocutory order “whereby the posses¬ 
sion of property is changed or affected 7 ’. Code of Law, 
District of Columbia, Title 18, Chapter 2, Section 26 
(1929). 

The motion for preliminary injunction was filed with 
the bill of complaint. (R. 1, 9.) Hearing and oral argu¬ 
ment were had May 6. At that time the Court had 
before it the Stromberg-Carlson Company’s bill of com¬ 
plaint filed 1 April 24 (R. 1) and supplemental bill of 
complaint filed May 1 (R. 27) as well as certain evi¬ 
dence which was introduced at the hearing by the Strom¬ 
berg-Carlson Company, consisting of an affidavit of 

C. M. Jansky, Jr., and certified copies of minutes of the 
commission. (R. 10-25.)* 

After hearing, the commission filed an answer to the 
bill and supplemental bill May 13 (R. 30), the Strom¬ 
berg-Carlson Company filed an amendment, with leave, 
May 15, 1930 (R. 35-36), and the commission answered 
that May 17. (R. 36.) 

The preliminary injunction was entered upon all the 
pleadings. (R. 38.) In conformity with the rule pre¬ 
vailing in the District of Columbia, the commission’s 
answer was considered merely as an affidavit for the 
purpose of the motion for injunction pendente life and 
not as any bar thereto. Phillips v. Sager et al., 51 App. 

D. C. 103, 104; Webb v. King, 21 App. D. C. 141, 149- 
150.** 

At no time did the commission file any motion to 
dismiss nor does its answer challenge the sufficiency of 

♦“This testimony is printed out of order. The statement “Filed June 
28, 1930. Frank E. Cunningham, clerk” on each exhibit (R. 10, 13, 17, 
24) is not accurate. June 28 is the date on which the clerk’s attention 
was called to the necessity of printing the exhibits. 

♦♦The cases such as Water Co. of Tonapah v. Public Service Com¬ 
mission of Nevada et al., 250 Fed. 304 (D. C., D. Nev. 1913), cited at 
pages 18-19 of the commission’s brief, do not represent the law in 
this District. 
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the bill as stating a cause of action, as required for 
raising such question by Equity Rule 28 of tlie District 
Supreme Court (identical with Federal Equity Rule 
29)*. At the time of the hearing upon the applica¬ 
tion for preliminary injunction the commission made no 
objection to the Stromberg-Carlson Compahy’s asser- 

i 

tion that it had no remedy at law. 

In Southern Pacific Railroad Company v. United 
States, 200 U. S. 341, 349, it is said: j 

“Xo objection was made to the jurisdiction 
of the court as a court of equity by any pleading 
or before the hearing. It is undoubtedly true 
that a suit in equity cannot be maintained when 
there is a plain, adequate and complete remedy 
at law. Such is the mandate of the Revised 
Statutes, § 723, as well as the general rule in 
equity. Lewis v. Cocks, 23 Wall. 466; Killian v. 
Ehhinghaus, 110 U. S. 568; Litchfield v. Ballou, 
114 U. S. 190; Allen v. Pullman's Palace Car 
Company, 139 U. S. 658. It is also true that 
this objection need not always be raised by some 
pleading, but may be presented on the hearing 
even in the appellate court, and if nqt suggested 
by counsel may be enforced by the court on its 
own motion. See authorities just cited. But on 
the other hand it is equally true that where the 
objection that the plaintiff has ah adequate 
remedy at law is not made until the hearing, and 
the subject matter is of a class over which a 
court of equity has jurisdiction, the court is not 
necessarily obliged to entertain it, even though if 
taken in limine it might have been worthy of 
attention. Wylie v. Coxe, 15 How. 415, 420; 
Reynes v. Dumont, 130 U. S. 354, 395; Kilhourn 
v. Sunderland, 130 U. S. 505, 514; Brown v. Lake 
Superior Iron Company, 134 U. S. 530; Insley v. 

United States, 150 U. S. 512, 5151; Perego v. 
■■ ■ ■ | 

*Such a motion should have been filed in order to raise the ques¬ 
tion. Southwestern Surety Ins. Co. v. Wells et al., 217 Fed. 294, 299. 
See also Prendergast et al. v. New York Telephone ; Company, 262 
U. S. 43, 47. 
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Dodge , 163 U. S. 160, 164; 1 Daniell’s Chan. 
PL & Pr. (4th ed.), p. 555.” 

Although a copy thereof was served on counsel (R. 
39), the record discloses no objection or motion ad¬ 
dressed to the form of the preliminary injunction which 
might have given the court occasion to correct the same. 

In its assignment of errors (R. 41) and in its brief, 
the commission contends there was error in (1) not 
dismissing the bill and (2) granting the preliminary 
injunction. Roth were matters of discretion. 

If the commission had filed a motion to dismiss, it 
would have been within the sound discretion of the 
court to deny the same pending final hearing; the pre¬ 
sumption is that the court was right. 

In Wright v. Barnard et al 233 Fed. 329, Mr. 
J ustice Bradford said, at p. 330: 

“A motion to dismiss under the above rule is 
in the nature of a general demurrer. It is well 
settled that it is within the sound discretion of 
the court sitting in equity, when promotive of 
justice, to decline to decide a suit on demurrer 
to d bill and to overrule the demurrer and re¬ 
quire an answer, reserving to the defendant the 
right to claim and take by answer whatever ad¬ 
vantage might otherwise have been secured by 
the demurrer. The motion to dismiss having 
taken the place of a demurrer, by parity of rea¬ 
soning the above principle is applicable to the 
motion equally as it formerly was in the case 
of a demurrer. I am satisfied that under the 
circumstances disclosed in the bill the doing of 
even justice as between the parties is more likely 
to be secured by leaving the merits of the case 
to be disposed of after the making of answer than 
by now dealing with the merits as disclosed in 
the bill. The case is not sufficiently developed 
at this stage to allow the questions involved in 
the motion to dismiss now to be satisfactorily 


T 


determined. The motion to dismiss must, there¬ 
fore, be denied, reserving to the defendants the 
right to take by answer whatever advantage 
might otherwise have been secured b^ the 
motion.” 


A case in equity involving important matters should 
go to issue and proofs where a doubtful question is 


raised by the pleadings. United States v. Railway Em¬ 
ployes et al., 286 Fed. 228, 230. See also Kansas v. 
Colorado, 1S5 U. S. 125, 144-145. The rule which pre¬ 
vails in courts of equity, in disposing of motions to dis¬ 
miss because the bill does not set up facts sufficient to 
constitute a cause of action, is to overrule the motion, 
and let the case go to hearing, unless it is founded! upon 
an absolutely clear proposition that, taking the allega¬ 
tions to be true, the bill must be dismissed at the hear¬ 
ing. Krouse et al. v. Brevard Tannin Co. et al., 
(C. C. A.) 249 Fed. 538, 548. 

The granting of a preliminary injunction is a mat¬ 
ter of discretion reviewable only for abuse, either in 
Circuit Courts of Appeal generally, or in the Court of 
Appeals of the District of Columbia. In this jurisdic¬ 
tion the statutory basis for such review differs; from 
that in other Circuit Courts of Appeal. 

The general statute providing appeals as of: right 
from orders granting interlocutory injunctions i dates 
from 1891, has been many times amended, is found in 
its present form at 43 Stat. 937, Judicial Code, Section 
129, 28 USCA § 227, and is reprinted in the margin.* 
Under this statute the rule was first announced in fimith 
V. Vulcan Iron Works, 165 U. S. 518 (cited at p. 29 of 
the commission’s brief), that under the special circum¬ 
stances in that case, the Circuit Court of Appeals might 
consider the entire case and order a dismissal bf the 
bill. The specific effect of the decision was stated in 


2S USCA § 


*“Where, upo 
bearing in a dis' 
court, or by a j 
thereof in vacati 
injunction is gr; 
continued, modif 
refused, or dissc 
by an interlocut 
order or decree, 
application to di 
or modify an in, 
tion is refused, 
interlocutory ord 
decree is made a 


mg a receiver, o 
refusing an ord< 
wind up a pendij 
receivership or t 
the appropriate j 
to accomplish the 
poses thereof, su 
directing a sale < 
other disposal of 
property held the 
under, an appeal 
be taken from su 
interlocutory ord 
decree to the cir< 
court of appeals; 
sections 346 and 
of this title shall 
to such cases in 
circuit courts of 
peals as to other 
therein. The ap 
to the circuit cou 
appeals must be a] 
for within thirty 
from the entry o 
order or decree, 
shall take preced 
in the appellate c 
and the proceedir 
other respects in 
district court sba 
be stayed during 
pendency of such 
peal unless other 
ordered by the c< 
or the appellate c 
or a judge therec 
The district cour 
may, in its discr< 
require an additi* 
bond as a conditi 
of the appeal.” 
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28 USCA 
§ 227a 

*“When in 
any suit in 
equity for the 
infringement 
of letters pat¬ 
ent for inven¬ 
tions, a decree 
is rendered 
which is final 
except for the 
ordering of an 
accounting, an 
appeal may be 
taken from 
such decree to 
the circuit 
court of 
appeals: 
Provided, That 
such appeal be 
taken within 
thirty days 
from the entry 
of such decree 
or from Febru¬ 
ary 28, 1927; 
and the pro¬ 
ceedings upon 
the accounting 
in the court 
below shall not 
be stayed un¬ 
less so ordered 
by that court 
during the 
pendency of 
such appeal.” 


Mast, Foos & Co. v. Stover Manufacturing Company, 
177 U. S. 485, 494: 

“. . .in that case the interlocutory injunction 
was granted after answer and replication filed, 
a full hearing had upon pleadings and proofs, 
and an interlocutory decree entered adjudging 
the validity of the patent, the infringement and 
injunction, and a reference of the case to a mas¬ 
ter to take an account of the profits and damages. 
In that case we held that, if the appellate court 
were of opinion that the plaintiff was not entitled 
to an injunction because his bill was devoid of 
equity, such court might, to save the parties from 
further litigation, proceed to consider and decide 
the case upon its merits, and direct a final decree 
dismissing the bill.” 

The authority for this type of action in patent cases, 
where the validity of the patent has been fully adjudi¬ 
cated and a reference has been ordered as to account, 
was embodied into a special statute of February 28, 
1927, 28 USCA § 227a, 44 Stat. 1261, which is reprinted 
in the margin.* 

The rule of the Vulcan Iron Works case has been 
confined to cases having the circumstances thus sum¬ 
marized. Ex Parte National Enameling and Stamping 
Company, 201 U. S. 156, 161-163; Eagle Glass etc. Co. 
v. Rowe etc., 245 U. S'. 275, 280-2S1; Meccano, Ltd., v. 
John Wanamaker, 253 U. S. 136, 140-142; John Sim¬ 
mons Company v. Grier Brothers Company, 25S U. S. 
82, 90. 

In the Eagle Glass case it is held that where an 
application for injunction is submitted upon affidavits 
taken ex parte without opportunity for cross examina¬ 
tion (as in the instant case), there is no basis for deter¬ 
mination on appeal, unless it appears upon the face of 
the bill that there is no ground for equitable relief. 
Under such circumstances the appellate court should 
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not attempt to dispose of the controversy on appeal 
from an order granting preliminary injunction. 

In the Meccano case the rule was definitely reaf¬ 
firmed, notwithstanding Section 129 and the Vulcan 
Iron Works case, that the issuance of a preliminary in¬ 
junction rests in the sound discretion of the court. It 

i 

was said at page 141: 

“The correct general doctrine is that whether 
a preliminary injunction shall be awarded rests 
in sound discretion of the trial court. Upon ap¬ 
peal, an order granting or denying such! an in¬ 
junction will not be disturbed unless contrary to 
some rule of equity, or the result of improvident 
exercise of judicial discretion. Rahley v. Colum¬ 
bia Phonograph Co., 122 Fed. Rep. 623; Texas 
Traction Co. v. Barron G. Collier, Inc., 195 Fed. 
Rep. 65, 66; Southern Express Co. v. Loiig, 202 
Fed. Rep. 462; City of Amarillo v. Southwestern 
Telegraph & Telephone Co., 253 Fed. Rep. 638.” 

So also Prendergast et al . v. New York Telephone 
Company * 262 U. S. 43; Louisville & Nashville Rail¬ 
road Company v. United States, 238 U. S. 1 \\ United 
States V. Baltimore dc Ohio R. Co., 225 U. S. 306. ! 

In the Court of Appeals of the District of Columbia 
review is more limited. The statute permits appeals 
as of right only in special cases. Generally, ah appeal 
is allowed only in the discretion of the Court whenever 
it is made to appear upon petition that it will be in the 
interest of justice to allow the appeal. Section 26, 
Chapter 2, Title 18 of the Code of Law of the District 
of Columbia (1929) is reprinted in the margin**. 

♦“Especially will the granting of the temporary writ 'be upheld, 
when the balance of injury as between the parties favors its issue”. P. 51 
of decision. . ! 

“. . .no particular harm resulted to the commission because of the 
continuation of the terms of the temporary restraining order. . . .” 
Commission brief, p. 19. • 


i 
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In United States Electric Lighting Co. v. Metropoli¬ 
tan Club, etc., 6 App. D. C. 536 (1895), it was said at 
p. 544: 


“The order appealed from is merely an interlocu¬ 
tory order, a conservative measure intended to 
preserve existing conditions and to save all rights 
until the merits of the controversy can be defi¬ 
nitely ascertained by such proofs as the parties 
may be able to adduce. It is not an adjudication 
of rights in any proper sense of the term; and 
while, of course, under such circumstances, an 
injunction, when granted, must be in the line of 
the relief prayed for by a complainant and based 
upon a prima facie claim of right made out by 
the complainant, yet it does not follow that the 
final adjudication will be in accordance with the 
interlocutory order. We recall this elementary 
principle merely to reinforce our idea that, al¬ 
though the right of appeal is allowed in such 
cases and parties are entitled to have such ap¬ 
peals determined, yet we should not lightly dis¬ 
regard the action of the court below, or reverse 
that action, unless it is made very plain to us 
either that such action was erroneous, or that it 
is in the interest of justice that it should be 
vacated. One who appeals from a merely inter¬ 
locutory order should, therefore, show a very 
strong case to overthrow action intended in its 
very nature to give the court reasonable oppor¬ 
tunity to determine the question of right in the 
controversy between the parties.” 


This decision was approved in Standard Oil Com¬ 
pany v. Oeser, 11 App. D. C. 80 (1897), where it was 
also said, at p. S5: 

“For the allowance or refusal of an injunction 
pendente lite is not always to be determined by 
rigid rules, invariable and immutable in their 
application; nor does it depend wholly or exclu¬ 
sively even upon the preponderance of evidence, 
but upon the sound discretion of the court and 
the inherent probabilities and possibilities of the 
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case under consideration according to its own 
circumstances, although of course the complain¬ 
ant must always show a prima facie case for it. 
Reddell v. Bryan, 14 Md. 444; Roberts v. Ander¬ 
son, 2 Johns. Ch. 202; Sheldon v. Rockwell, 9 
Wis. 167; Potter v. Chapman, Ambler, 99, by 
Lord Chancellor Hardwicke.” 

I 

The rule was followed in Webb v. King, 21 App. 
D. C. 141 (1903), where it was said, at p. 150: 

i 

“The application is one addressed to the discre¬ 
tion of the court; and the purpose then is not so 
much to determine rights as to preserve the exist¬ 
ing status until the rights of the parties can defi¬ 
nitely be determined, if there is reason to believe 
that a change of such status would injuriously 
affect the rights of the complainant.” 

i 

In Phillips v. Sager et al, 51 App. D. C. 1 j 03 (1921), 
276 Fed. 625, Mr. Justice Van Orsdel said, at p. 105: 

“All that is required to justify the restraining 
order is that the case on its face seems sufficiently 
meritorious to warrant the court in preserving 
the status quo until the controversy pan be dis¬ 
posed of on its merits.” 

Cases such as Eight v. Richmond Park Improvement 
Company, 45 App. D. C. 5S3, 589, and Healey v. 
Maroney, 34 App. D. C. 99, 103, cited at pp.| 28 and 29 
of the commission’s brief, go to the question whether 
upon petition for a special appeal and opposition 
thereto, the special appeal should be allowed, and do 
not deal with the scope of the appeal itself. See also 
United States Electric Lighting Co. v. Ross, 9 App. D. C. 
558, 560.* 

/ i 


♦It is submitted that the argument found at pages 28 to 33 of the 
commission’s brief seeking to impose (in the most general terms) the 
very limited doctrine of the Vulcan Iron Works case upon the inapplic¬ 
able principles of the Hight and Healey cases, is strained. This Court 
does not exercise the broad type of review contended for by the com¬ 
mission. 


i 
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II. THE FACTS AS FOUND BY THE COURT BE- 
LOW REQUIRED THE ISSUANCE OF THE PRE¬ 
LIMINARY INJUNCTION. 

Presumably the court below in issuing the pre¬ 
liminary injunction found the facts to be as alleged in 
the pleadings and papers of the Stromberg-Carlson Com¬ 
pany. 

The bill of complaint filed April 24 (R. 1-9) recited: 
the plaintiff is a New York corporation engaged in the 
manufacture of high grade telephone and radio receiving 
apparatus and in research (R. 1), and in the operation 
of radio station WHAM at Rochester, N. Y. (R. 2) ; the 
defendants are the radio licensing authority set up by 
statute (R. 2); WHAM was initiated under a license 
from the Department of Commerce under the Radio 
Act of 1912 in 1922 and continuously operated since 
that time (R. 2) ; since the general reallocation of 
November 11, 192S, it used the frequency of 1150 kilo¬ 
cycles (R. 2); WHAM is situated upon a 11-acre tract 
approximately 15 miles from Rochester (R. 2) ; General 
Order 40 of the commission classified broadcasting chan¬ 
nels into “local”, “regional” and “clear channels”, of 
which 40, including 1150 kilocycles, are “clear” (R. 3) ; 
WHAM uses 5000 watts power (R. 3) ; at no time since 
the general reallocation has there been upon the fre¬ 
quency of WHAM during daylight and early evening 
hours (when certain “limited time stations” are some¬ 
times permitted to share the use of such channel) any 
station of more power than 50 watts or closer than 2300 
miles from Rochester, and since February 14, 1929, 
WHAM has had the exclusive use of the channel at all 
times (R. 3); by day WHAM renders service to an area 
of about 37,277 square miles with a population of about 
3,797,000 persons, by night to an area of about 211,917 
square miles, having a population of about 41,703,544 



I 
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persons, a large proportion of which relies upon WHAM 
exclusively for radio broadcasting service (K. 3); the 
programs of the station are of the highest Order (R. 
3-4); its equipment is modern and efficient, costing ap¬ 
proximately $200,000 (R. 4); the operating Expense is 
approximately $250,000 per year, and the net deficit 
since September 1, 1927, has been $95,000; (R. 4); 
WHAM serves as an outlet for the “blue network” of 
the National Broadcasting Company, and also has con¬ 
tracts with various firms for sponsored programs for 
which it receives revenues at the rate of $200 per hour 
(R. 4); the service of the station is necessary for the 
development of apparatus by the Strombefg-Carlson 
Company (R. 4) ; WHAM has pending an application 
for construction permit for the use of 50 kilowatts which 
is meritorious and should be granted (R. 4-5); there is 
also pending an application for renewal of the station 
license (R. 5) ; by General Order 87, amending General 
Order 40, the commission has reallocated certain “clear 
channels” to assign WHAM’s frequency of 1150 kilo¬ 
cycles to the second zone established by the Radio Act 
of 1927 instead of to the first zone, in which WHAM is 
located, and has assigned to the first zone, in j place, the 
frequency 1160 kilocycles now assigned to the fourth 
zone (R. 5) ; number 195 of the minutes of tlie commis¬ 
sion of April 7 orders that the frequency of WHAM be 
changed from 1150 to 1160 kilocycles, and tlie KTNT 
at Muscatine, Iowa, a 5000 watt limited tiihe station 
now operating upon the frequency of WCAU 1(1170 kc.) 
of the Universal Broadcasting Company at Philadel¬ 
phia, be removed from that frequency and assigned to 
the frequency of WHAM (R. 5-6)*; the commission 
threatens to consummate this reassignment without any 
provision for hearing prior thereto (R. 6); if a hearing 


♦The statement at pp. 5 and 6 of the commission’s brief that KTNT 
had theretofore operated at 1160 kilocycles and had requested renewal 
upon that frequency is not accurate. 
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were provided the plaintiff could establish that the pro¬ 
posed changes are not in the public interest (R.6); Mus¬ 
catine, Iowa, is but 650 miles from Rochester, and the 
threatened action will reduce the daylight service of 
WHAM from approximately 37,277 square miles to a 
very small area immediately surrounding WHAM, and 
the night time service area during the first hour after 
sunset will be similarly reduced from approximately 
211,917 square miles (R. 6-7) ; the effect of this will 
be to render the equipment of WHAM useless, deprive 
the station of its listening audience, and injure its re¬ 
lations with musical organizations and with the Na¬ 
tional Broadcasting Company as well as its good will 
and contract relationships (R. 7); it will force Strom- 
berg-Carlson Company into litigation with the operator 
of KTNT and endanger its position as a “clear channel” 
station (R. 7). 

The bill sets up the illegality of the proposed action. 
(R. 7-8.) This illegality is conceded by the commission 
at page 27 of its brief, and the commission cites as to 
such illegalitv the case of Interstate Commerce Com- 
mission v. Louisville and Nashville Railroad Company, 
227 U. S. 88. 

The prayer of the bill is for writ of subpoena, gen¬ 
eral relief, and costs, and that the commission be en¬ 
joined from taking the threatened action pending the 
determination of the suit. (R. 8-9.) A temporary 
restraining order was issued without notice (R. 26) up¬ 
on motion of the Stromberg-Carlson Company. (R. 25.) 
To this the commission takes no exception. (R. 40-41.) 
Thereafter, May 1, prior to answer and without objec¬ 
tion from the commission, the Stromberg-Carlson Com¬ 
pany filed its supplemental bill of complaint. (R. 27- 
BO.) 

This supplemental bill was made necessary by a 
purported amendment to General Order 87 which is 
set up therein. This amendment provided that, since 
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the temporary restraining order has prevented the 
changes desired by the commission, it is ordered that 
the effective date of the changes be postponed until 
July 31 and a hearing upon such changes be held June 
17, at which time the parties may “show qiuse . . . 
why said frequencies should not be changed;’ (R. 27- 

28.) j 

The supplemental bill recites the only application 
from KTNT for renewal is for 1170 kilocycles, as to 

i 

which frequency KTNT has also filed an application 
for construction permit for 50 kilowatts (R. 28); KTNT 
lias filed no application upon which the proposed hear¬ 
ing might be held (R. 28); the commission has re¬ 
peatedly found that public interest will be served by 
the operation of KTNT upon a frequency other than 
that of WHAM, and no evidence or information cogniz¬ 
able in law has come to the commission which would 
in any way tend to disturb such findings oij to change 
their effect (R. 2S); similarly, the commission has 
found that public interest requires the operation of 
KTNT as a limited time station upon the frequency of 
WCAU, and no information or evidence has dome before 
the commission to require any change in this finding 
(R. 28-29) ; the threatened actions of the commission 
do not constitute or prescribe any rule of general 
application or of a legislative or quasi-legislative char¬ 
acter, or any regulation necessary to prevent inter¬ 
ference between stations or to carry out the provisions 
of the Radio Act of 1927 as amended, but constitute, in 
so far as complained of, a direct order affecting the 
rights, property, and assignments of the plaintiff (R. 
29); the rules of the commission require that! the burden 
of proof be assumed by stations requesting changes in 
frequency assignment, and under such rules WHAM 
is entitled to be made a party respondent in defense of 
its assignment against any encroachment by KTNT (R. 
29); the proposed hearing is inadequate and manifestly 


j 
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unfair and is not provided for by law (R. 29); the order 
for hearing provides no method for compelling the 
attendance of KTNT or WCAU or for cross examina¬ 
tion of their witnesses with regard to the issues neces¬ 
sarily involved. (R. 29.) 

The bill concludes with a prayer that the hearing 
provided for in the proposed amendment be declared 
invalid and enjoined. (R. 29-30.) 

On May 15, with leave of court, the Stromberg- 
Carlson Company filed an amendment to the bill and 
supplemental bill (R. 35-36), alleging that by minute 
206 of the commission of May 2, any and all hearings 
had been postponed 

“. : . until such time as said temporary restrain¬ 
ing order and said stay orders are dissolved or so 
modified as to permit the commission to conduct 
hearings with respect to and/or reallocate said 
frequencies.” (R. 36.) 

The amendment to the bill says: 

“At the present time, although the changes 
complained of in the bill of complaint will (un¬ 
less restrained) become effective July 31, 1930, 
no provision is made by the defendants for any 
hearing whatsoever with regard to such changes.” 

The stay orders referred to are those entered by the 
Court of Appeals of the District of Columbia in No. 
5192; Westinghouse Electric and Manufacturing Com¬ 
pany v. Federal Radio Commission, and No. 5190, 
Courier-Journal Company v. Federal Radio Commis¬ 
sion. 

Many of the allegations of these pleadings were ad¬ 
mitted by the commission; many were denied. (R. 30- 
34, 36-38.) Important allegations going to the basis of 
the cause of action were denied by commission answer, 
as, for example, that of interference to result from the 
assignment of KTNT (R. 7, 13) and those upon which 
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are based the assertion that the objectionable order is 
a specific assignment rather than a general regulation. 
(R. 29, 32.) The final determination of these facts will 
require the taking of testimony. 

In effect, the bill, supplemental bill, and amendment 
show that WHAM, an excellent broadcasting station 

i 

with a large audience, representing a large investment, 
is about to have its service destroyed during certain 
hours by the assignment to its frequency of station 
KTNT which has heretofore been assigned tp the fre¬ 
quency of WCAU, and that the commission has refused 
to accord WHAM a hearing thereon and/or lids offered 
it a hearing which is unfair and inadequate. A property 
right of the station, as against such action, is; conceded 
for the purposes of this case. 

Interference as a result of the commission’s action 
is conceded for the purposes of this appeal j (commis¬ 
sion brief, p. 5) although denied in the pleadings. (R. 
39.) | 

Tested by the standard laid down in Phillips V. 
Sager et al., 51 App. D. C. 103,105, the restraining order 
is justified, in that the case, on its face, is sufficiently 
meritorious to warrant the court in preserving the 
status quo until the controversy can be disposed of on 
its merits. 

i 

The proceeding in the Supreme Court of the District 
of Columbia is in accordance with a suggestion of this 
Court in Technical Radio Laboratory v. Federal Radio 
Commission, 36 F. (2d) 111, 114. j 

The request for judicial protection against partial 
confiscation of WHAM (as distinguished from admin¬ 
istrative protection possibly available by i ultimate 
appeal under Section 16 of the Radio Act of 1927; 
Federal Radio Commission v. Cental Electric Com¬ 
pany, 281 U. S. 464), is based upon the doctrine of Ohio 
Valley Water Company v. Ben Avon Borough et al., 253 
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U. S. 287, where Mr. Justice McReynolds, in delivering 
the opinion of the court, said at p. 289: 

“Looking at the entire opinion we are com¬ 
pelled to conclude that the Supreme Court inter¬ 
preted the statute as withholding from the courts 
power to determine the question of confiscation 
according to their own independent judgment 
when the action of the Commission comes to be 
considered on appeal. 

“The order here involved prescribed a com¬ 
plete schedule of maximum future rates and was 
legislative in character. Prentis v. Atlantic 
Coast Line Co., 211 U. S. 210; Lake Erie & West¬ 
ern R. R. Co. v. State Public Utilities Commis¬ 
sion, 249 U. S. 422, 424. In all such cases, if the 
owner claims confiscation of his property will 
result, the State must provide a fair opportunity 
for submitting that issue to a judicial tribunal 
for determination upon its own independent 
judgment as to both law and facts; otherwise the 
order is void because in conflict with the due 
process clause, Fourteenth Amendment. Missouri 
Pacific Ry. Co. v. Tucker, 230 U. S. 340, 347, 
Wadley Southern Ry. Co. v. Georgia, 235 U. S. 
651, 660, 661; Missouri v. Chicago, Burlington & 
Quincy R. R. Co., 241 U. S. 533, 538; Oklahoma 
Operating Co. v. Love, 252 U. S. 331.”* 

The entry of the improper order was the time to 
seek judicial relief, and it was unnecessary that the 
Stromberg-Carlson Company apply for modification of 
the proposed assignment. Prendergast et al. v. New 
York Telephone Company, 262 U. S. 43, 47-48, 49; Ban- 
ton, District Attorney v. Belt Line Railways Corp., 268 
U. S. 413, 417.** 

♦For analogy between the Fifth and Fourteenth Amendments see 
commission brief, pp. 22-23. 

♦♦“Whether (the court) should have denied relief (by injunction) 
until all possible administrative remedies had been exhausted was a 
matter which called for the exercise of its judicial discretion”. United 
States v. Abilene & Southern Railway Company et al., 265 U. S. 274, 
282. 
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There is no inconsistency between the prayers for 
relief against a change without hearing and those for 
relief against a change upon hearing manifestly inade¬ 
quate and unfair. The commission brief contends that 
this matter is in the nature of a fatal departure, (pp. 
16-20.) The variations in the Stromberg-Carl$on Com¬ 
pany’s requests were made necessary by repeated amend¬ 
ment to the commission’s procedural plans (R. 24, 27, 
35, 37) whereby, as actions were instituted b^ parties 

i 

adversely affected, the commission sought to avoid them 
by alterations of its proposals. To allow the commis¬ 
sion so to defeat litigation, is to permit it to compel 
licensees to commence new suits from day to day ac¬ 
cording to the vagaries of regulation. The discretion 
of the trial court to permit amendments to pleas should 
certainly not be so hampered. In this case ithe com¬ 
mission was not injured by the filing of a supplemental 
bill in an existing case rather than the institution of a 
new suit. Moreover, the case must be considered as of 
the time of hearing.* 

The commission can scarcely hope to persuade this 
Court that the Supreme Court of the District Of Colum¬ 
bia acted in abuse of its discretion in entering the tem¬ 
porary restraining order in its judicial capacity. This 
Court, acting in its administrative capacity^ has en¬ 
tered similar and more drastic restraining orders pen¬ 
dente life in the Westinghouse Electric and in the 
Courier Journal cases, supra. 

The commission’s brief attacks the temporary re¬ 
straining order upon the claim that the comnjission ac¬ 
tion thereby enjoined was in the nature of a general 
regulation made pursuant to the authority contained in 
Section 4 (f) of the Radio Act of 1927, pp. 112-16, 20- 
28.** Such was not the theory of the bill, nor was 

♦See commission brief, p. 19. 

♦♦Notwithstanding that Section 4 (f) contains a proviso which 
has the effect of making applicable the hearing provisions pf Section 11 
in cases where individual stations are affected and do not consent. 
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that theory accepted by the court below. The specific 
complaint of the Stromberg-Carlson Company was 
against the destruction of its service area by the assign¬ 
ment of the limited time station to its frequency. Gen¬ 
eral Order 87 dealt with the primary allocation of clear 
channels and made no provision as to the distribution 
of limited time stations among such channels. The bill 
of complaint specifically asserts the assignment of 
KTXT to its frequency was not a necessary incident of 
General Order S7, and this is nowhere denied by the 
commission. KTNT may still be kept on the frequency 
of WCAU ? or the question whether it may be so left 
should be determined by the court below upon final 
hearing of this case. It is a question of fact for the de¬ 
termination of that court upon all the evidence which 
may be taken in this case. The mere ipse dixit in the 
commission’s proceedings does not govern, and the court 
in sustaining the complaint of the Stromberg-Carlson 
Company expressly repudiated it. See The Chicago 
Junction Case, 264 U. S. 258, 263-265, and footnotes. 

The argument of the commission brief on regulations 
of a general character and the propriety of the burden 
of proof in hearings thereon is beside the point in a case 
such as this, where the court has found the action not 
to be in the nature of a regulation at all.* 

The temporary restraining order was issued because 
the Court found that the tendered hearing was inade¬ 
quate and unfair. 

♦Much of the commission’s argument is based upon The New England 
Divisions Case, 261 U. S. 184 (cited by the commission as Akron C. & 
Y. R.R. Co. v. U. S.. at pp. 23-26, 28 of its brief, wherein the Supreme 
Court dealt with procedure in a multiparty hearing concerning rate 
divisions between a large number of railroads, and sustained the 
procedure followed by the Interstate Commerce Commission). That 
case is not analagous to this. That case reached the courts after a 
full hearing in which the litigating carriers participated, p. 187. The 
method of hearing was provided for by statute, p. 191, 194. After a 
long history of that kind of hearings (p. 197) rebuttable presumptions 
were created and the burden of proof shifted, not by the commission 
but by Congress (p. 199). Moreover, the Supreme Court, considered 
the case in a special type of statutory review. 
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The transfer of KTNT to the frequency of WHAM 
was not predicated upon any evidence before the com¬ 
mission. This was asserted in the bill of complaint 
(R. 28-29), and must have been found to be true. 

In The Chicago Junction Case, supra, at pp. 262-263, 
Mr. Justice Brandeis, in delivering the opinion of the 
court, said: 


“Plaintiffs contend that the order iss void be¬ 
cause there was no evidence to support the find¬ 
ing that the acquisition of control of the terminal 
railroads by the New York Central ‘will be in the 
public interest/ The bill charges, in c)ear and 
definite terms, that this finding was wholly un¬ 
supported by evidence. We must take that fact 
as admitted for the purposes of this appeal. The 
allegation is made as one of fact. There is no 
suggestion in the motions to dismiss (which are 
both general and special) that this fact is not 
well pleaded; or that a copy of the evidence intro¬ 
duced at the hearing should have been j annexed 
to the bill. Compare Louisiana d Pine Bluff Ry. 
Co. v. United States, 257 U. S. 114. Fhcts con¬ 
ceivably known to the Commission but; not put 
in evidence will not support an order. Interstate 
Commerce Commission v. Louisville & Nashville 
R. R. Co., 227 U. S. 88, 93.” 


Accordingly, the court found it w’as unfair to re¬ 
quire WHAM to assume the burden of proof. 

If any proper hearing were to be held upon the pro¬ 
posed assignment, the issue would be whether public 
interest would be served by the relief of WCAU from 
interference by KTNT and the placing of that inter¬ 
ference with WHAM.* i 

♦In its statement of facts and grounds for decision, filed in this 
Court June 15, 1929, in the case of Norman Baker v. Federal Radio 
Commission, No. 5004, the commission asserts existing interference 
between KTNT and WCAU. Muscatine, Iowa, is far closer to 
Rochester, N. Y., than to Philadelphia. 


I 

i 
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The proposed hearing, at which neither WCAU nor 
XTNT would be required to attend (R. 29, admitted 
by answer, R. 32) was manifestly unfair in that, with¬ 
out the presence of these stations, the issue of compara¬ 
tive merit between WCAU and WHAM could not be 
tried. No opportunity would be afforded for cross ex¬ 
amination of witnesses and the presentation of material 
evidence. See United States v. Abilene d Southern 
Railway Company et al., 265 U. S. 274, 288-289. 

The proposed hearing was not upon the true issue 
nor was it upon any issue which could be ascertained 
from the documents calling for the hearing. The action 
of the commission is based upon these recitals: 

“It appearing to the commission that certain sta¬ 
tions now operating on clear channel assignments 
are suffering from . . . cross talk . . . And it 
further appearing from the recommendation of 
the engineering division . . (R. 13.) (Italics 

ours.) 

It was upon such recitals that the commission asked 
WHAM to appear and show cause why KTNT should 
not be assigned to its frequency. In Interstate Com¬ 
merce Commission v. Louisville and Nashville Railroad 
Company, 227 U. S. 88, it was said, at p. 93: 

“The Government further insists that the 
Commerce Act (36 Stat. 743) requires the Com¬ 
mission to obtain information necessary to enable 
it to perform the duties and carry out the objects 
for which it was created, and having been given 
legislative power to make rates it can act, as 
could Congress, on such information, and there¬ 
fore its findings must be presumed to have been 
supported by such information, even though not 
formally proved at the hearing. But such a con¬ 
struction would nullify the right to a hearing,— 
for manifestly there is no hearing when the party 
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does not know what evidence is offered or con¬ 
sidered and is not given an opportunity to test, 
explain, or refute. The information gathered 
under the provisions of § 12 may be used as basis 
for instituting prosecutions for violations of the 
law, and for many other purposes, but is not 
available, as such, in cases where the party is 
entitled to a hearing. The Commission is an 
administrative body and, even where it acts in a 
qua si-judicial capacity, is not limited to the strict 
rules, as to the admissibility of evidence!, which 
prevail in suits between private parties. Int. 
Com. Comm. v. Baird , 194 U. S. 25. But the more 
liberal the practice in admitting testimony, the 
more imperative the obligation to preserve the 
essential rules of evidence by which rights are 
asserted or defended. In such cases the Commis¬ 
sioners cannot act ppon their own information 
as could jurors in primitive days. All parties 
must be fully apprised of the evidence submitted 
or to be considered, and must be given oppor¬ 
tunity to cross-examine witnesses, to inspect 
documents and to offer evidence in explanation 
or rebuttal. In no other way can a party main¬ 
tain its rights or make its defense. In no other 
way can it test the sufficiency of the facts to 
support the finding; for otherwise, even! though 
it appeared that the order was without Evidence, 
the manifest deficiency could always be explained 
on the theory that the Commission had before it 
extraneous, unknown, but presumptively suffi¬ 
cient information to support the finding.! United 
States v. Baltimore & Ohio S. W. R. R.. 226 U. S. 
14.” | 

« 

To require the Stromberg-Carlson Company to meet 
an issue and assume a burden with reference to!“certain 
stations” and unascertainable and inaccessible “recom¬ 
mendations of the engineering division” which, under 
the rules and regulations of the commission, are secret, 
would not meet the test of law. The hearing would be 
blind and ineffective. 
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The actual issues of a hearing should be given in 
order that the hearing may be more than a mere form 
and the licensee may secure material evidence. State 
of Washington, etc. et al. v. Fairchild, et al., 224 U. S. 
510, 525. 

The tendered hearing was unfair in another regard. 
In the commission’s proposed amendment to General 
Order 87 it said, referring to the temporary restraining 
order issued in this case: 

“Whereas this temporary restraining order will 
affect all other stations specified in the said Gen¬ 
eral Order No. 87 and all frequencies involved 
therein. ...” (R. 27.) 

The reallocation affected 21 station assignments. If 
WHAM were to accept the type of hearing offered and 
discharge its burden of proof, the other 20 assignments, 
according to the theory of the commission, would still 
be sustained on its predetermination and it would have 
rendered itself unable to give the Stromberg-Carlson 
Company the relief to which it should be entitled upon 
its showing. 

The commission should not be permitted to enlarge 
the powers given to it by statute and cover a usurpation 
(in the form of a specific frequency change) by calling 
it a decision in the nature of a general reallocation. The 
commission must keep within the statute which goes to 
its jurisdiction and there is no reason why the statute 
should not be enforced by injunction. Waite et al. v. 
Macy , et al., 246 U. S. 606, 608-609, 610.* 

It was held in Interstate Commerce Commission v. 
Louisville and Nashville Railroad Company, 227 U. S. 
88, 91, that administrative orders, quasi-judicial in 
character, are void if hearing is denied or if that granted 
is inadequate or manifestly unfair. Such is this case. 


♦Cited as to some of its dicta by commission brief, pp. 27-31, 32. 
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The commission sought to effectuate a general realloca¬ 
tion of the principal assignments to a number Of clear 
channels and provided a procedure for so doing. Un¬ 
fairly, improperly, and without hearing (and later with 
a tendered unfair hearing) it sought to work into this 
general reallocation the destruction of the service area 
of WHAM by the assignment to its frequency of KTNT, 
a station not occupying a clear channel position*, and 
which would just as conveniently and which should 
properly have been required to remain upon the fre¬ 
quency of the station now suffering from its interfer¬ 
ence (unless that station were able to show upon appli¬ 
cation and at a proper hearing that it was entitled to 
relief at the expense of the Stromberg-Carlson Com¬ 
pany). 

It is submitted that the action of the court below in 
judicially disapproving this attempt, pending the deter¬ 
mination of all the facts and circumstances of the case, 
should be affirmed and this case permitted to go to trial 
in order that the appellee may have advantage of the 

♦Limited time stations, provided for by neither General Order 40 nor 
General Order 87, are governed by the provisions of Generalj Order 48, 
which is as follows: 

“A limited time broadcasting station is hereby defined as a station 
which, under its license from this Commission, is permitted to operate 
during hours allowed daytime broadcasting stations as specified in 
General Order No. 41, and in addition during certain time tempo¬ 
rarily not used by the unrestricted station or stations on the same 
frequency. An example is the use of late evening hours by a limited 
time broadcasting station in the West after the closing of an Eastern 
station on the same frequency. 

“A limited time broadcasting station desiring to operate after sun¬ 
set shall so notify the Commission, which will ascertain vvhat hours 
the use of which is not desired by the unrestricted station or Nations 
on the same frequency, and will thereafter authorize the operation of 
the limited time station accordingly, subject, however, to the right of 
said unrestricted station or stations to. reclaim the use of such hours 
upon reasonable notice to the Commission and to the limited time 
broadcasting station. 

“A limited time broadcasting station will not be permitted to oper¬ 
ate at any time when its operation will cause heterodyne interference 
with other broadcasting stations assigned to the same frequency.” 
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judicial protection afforded against the destruction of 
its property by the Fifth Amendment. 

Respectfully submitted, 

WILLIAM J. DONOVAN, 
Attorney for Appellee, 

Bethuel M. Webster, Jr., 

Paul M. Segal, 

E. Willoughby Middleton, 

Of Counsel. 





